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Legal Problems of Insurance Agents— 


Ownership Rights 


Reporting to our readers this month is 
Charles W. Tye, of Joseph Froggatt & 
Company, Newark, New Jersey. 


N the March issue of the Journat, I 

sketched the background and development 
of the judicial and legislative history affect- 
ing the agent’s right to ownership of 
so-called expirations and renewals. The vari- 
ous agents’ associations as well as individ- 
ual agents have been most vigilant over 
the past few years in trying to protect the 
agents’ rights to expirations and renewal 
business, as evidenced by the recent case 
of Heyl v. Emery & Kaufman, Lid., 204 F. 
(2d) 137, where the court said: 

“The record known in insurance circles 
as ‘expirations’ is, in effect, a copy of the 
policy issued to the insured, which con- 
tains the date of insurance, name of the 
insured, expiration, amount, premiums, prop- 
erty covered and terms of insurance. Because 
of the peculiar nature of the agency rela- 
tionship, in that the casualty or fire insur- 
ance agent, in soliciting insurance business, 
does not solicit on behalf of any particular 
company, but actually on behalf of the 
agency, and then allots the business to such 
one of the companies represented by him as 
he may determine, it is generally held that 
since the information obtained in such 
solicitation and in the preparation of the 
policies is gathered by the agent at his 
own expense, the expirations are the prop- 
erty of the agent.” 
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Generally speaking, the companies, by 
contract provision, have honored this theory 
so that if balances due the company are 
paid or current the expirations and renewal 
rights belong to the agent. In fact, most 
of the member companies of the National 
Board of Fire Underwriters and the Asso- 
ciation of Casualty and Surety Companies 
include a standard clause in the agency 
contract to this effect. 

Irrespective of the above, the pending 
case of V. L. Phillips & Company, Inc. v. 
Pennsylvania Threshermen and Farmers’ Mu- 
tual Casualty Insurance Company, 199 F. (2d) 
244 (presently back before the federal dis- 
trict court (remanded) on the question of 
damages), tends to haunt the local agent 
who operates through a general agent. 
Where a general agent is injected into the 
picture, the status of the local agent in his 
relationship with the insurance company 
undergoes some change in that the business 
flows through the general agent to the 
insuring company rather than going directly 
to the company. Under these circumstances, 
what is the legal status of the parties to 
the expirations and renewal rights? In view 
of the importance of the case, particularly 
as respects general agency operations, it will 
be dealt with at some length. At the out- 
set, it is significant to note that the court 
swept aside any usage-and-custom approach 
to the problem and based its decision 
squarely on the contract between the par- 
ties. Admittedly, the type of contract in- 
volved between the general agent and the 
company had hybrid characteristics, some 
of which would normally be found only in 
a local agent’s contract. This should be 
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kept in mind in attempting to evaluate the 
impact of the decision on what otherwise 
gems to have been fairly well established 
by prior court decisions. 







In this case, the plaintiff, Phillips, became 
the general agent of the Pennsylvania 
Threshermen and was named agent for the 
purpose of carrying on the insurance busi- 
ness Of the defendant in the State of Vir- 
gnia. The plaintiff also represented other 
insurance companies and did some direct 
business. In addition, the Phillips agency 
appointed other agents for various portions 
of his territory. 

The local agency, in carrying on the 
business of the company, reported directly 
to Phillips, who received a portion of the 
commissions arising from the business of 
the local agents. In the contract which the 
Phillips agency entered into with the Penn- 
sylvania Threshermen, is contained the 
following provision: 


“This 
















Agreement may be terminated at 
any time at the pleasure of either party by 
giving a ninety (90) days notice to the 
other in writing, but any liability for monies 
received by the Agent shall not be dis- 
charged until all amounts are satisfactorily 
settled and paid by the Agent. In the 
event of the termination of this Agreement, 
the Agent not being in default and there- 
after promptly accounting for and paying 

















over balances not in default for which he 
may be liable, the Agent’s record, use 
and control of the expirations shall be 





deemed the property of the Agent and left 
iin his undisputed possession; otherwise the 
records, use and control of expirations shall 
be vested in the Company. Furthermore, 
upon termination of this Agreement, from 
any cause whatsoever, neither the Agent 
nor his heirs, administrators, executors or 
assigns shall have any right to any com- 
Mission upon, Or remuneration from, the 
renewal of any policy or business previously 
written, which may be continued with the 
Company.” 

This provision is the one which is caus- 
ing the difficulty. With the exception of the 
contract held by one agent, the contracts 
between the company, the general agent 
and the local agent contained no ownership- 
of-expiration clause. 

Difficulties arose and the general agent’s 
contract was terminated pursuant to its pro- 
visions; subsequently the company reap- 
pointed some of the local agents who had 
previously reported through the general 
agent. Thereupon the general agent brought 
this action for damages for alleged inter- 
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‘THIS ISSUE IN BRIEF 


For source material for “Brain Teasers | 
in Workmen’s Compensation Law,” 
at page 359, William Barfield selects 
the Florida Workmen’s Compensa- | 
tion Act. Opportunities in insurance 
are unlimited, says Commissioner Lar- 
son of Florida at page 366. 

> 
Awards nowadays are founded on in- 
tangible and nebulous elements of 
damage such as pain and suffering. 
See page 369. The story of a state- 
wide traffic safety program in which | 
an insurance company played a very 
effective part is told at page 379. 

# 
The effects and impact of certain 
economic and governmental policies 


on the life insurance business are 
analyzed at page 383. 
a 


The power of life insurance to do a 
job in estate planning is reviewed by 
Prudential’s director of agencies at 
page 391; what taxes will mean to 
life insurance contracts if the fed- 

| eral law is passed is prognosticated 

| at page 399; and Herbert Kuvin takes a 
look at the giant of giants—Lloyd’s of 
London—at page 406. 


ference by the company in its property 
rights, which he characterized as expirations. 

All parties to this litigation have agreed 
that the local agent owns his expirations, 
even though, you will remember, such 
a right was not specifically set forth in any 
of the local agency contracts but one. The 
district court, on a motion for summary 
judgment by the company, took the position 
that this controversy involves the rights of 
Phillips as against the company, to an interest 
in the expirations of his issuing agents, 
and stated: 

“Under the facts of this case Phillips, 
with relation to his issuing agents, occupied 
substantially the same position as the insur- 
ance company. He had no power under 
his contract to require the issuing agents 
to write insurance exclusively through him, 
just as the company had no right under 
its contract to require Phillips to write insur- 
ance exclusively for it. The issuing agent 
was free to insure with any company repre- 
sented by him and Phillips was free to 
write insurance with other companies which 
If the issuing agent is the 
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he represented. 





owner of the expirations on the policies 
written by him (and there is no question 
that he is), Phillips has no more interest 
or right in the expirations than the com- 
pany has, which is admittedly none.” 


The plaintiff appealed to the United States 
Court of Appeals for the Fourth Circuit, 
which reversed the judgment of the district 
court and ordered a new trial in accordance 
with its opinion. Subsequently the defend- 
ant company petitioned the Supreme Court 
of the United States for a writ of certiorari 
to review the case, but was unsuccessful. 
The court of appeals took the position that 
it was merely enforcing that which the 
company and the general agent had clearly 
agreed to, and stated in part: 


“The defendant [company] had no right 
to solicit directly from the insured nor could 
it do so indirectly by appointing plaintiffs’ 
former agents and thereby acquire through 
them the expirations and use them to the 
prejudice of plaintiffs. The Company 
could not supply this information to a new 
agent and Jet him solicit the renewal nor 
could it do so itself without encroaching 
on the property right it gave to the plain- 
tiffs under the Contract. On what reason 
then, could the Company do the same thing 
by re-appointing the former sub-agents 
who had enough information to enable them 
to appropriate plaintiffs’ expirations? 


“Tt is said that the sub-agent who wrote 
the policy has the records of the business 
in his office and upon the expiration of the 
policy has the right to solicit the business 
for any company that he may happen to 


represent at the time. The answer is that 
the question here is not what the sub-agent 
may do, but what the company may do. 
‘The sub-agent would have no power to 
approach the policy holder in behalf of 
the company unless the company vests him 
with the power to do so; and the company 
should not thus cooperate with the sub- 
agent in doing what it has no right itself 
to do. When it does so, it violates its 
contract.” 


At the moment, at least, it would seem 
that a company which had the type of gen- 
eral agency involved in the present litigation 
might be treading on dangerous grounds 
if it attempted to retain the business placed 
through a general agent by canceling this 
agency contract and appointing the local 
sub-agents on a direct basis. This does not 
necessarily mean, of course, that the local 
agents may not still solicit the business they 
formerly produced and place it with other 
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carriers. The implication in the case is 
that the general agent is entitled to protec- 
tion as respects the “agency plant” he has 
built up, and that the company may not 
dissipate such plant by direct dealings with 
the local agent as respects the business 
formerly placed through the general agent. 


Analogous to the above case is a recent 
New York decision which has created wide 
interest among insurance brokerage firms 
employing account executives. The case, 
Duane Jones Company, Inc. v. Burke, 306 
N. Y. 172, involves an advertising agency, 
but has been highlighted in recent publicity 
issued by the Nationa! Association of Insur- 
ance Brokers. In the Duane Jones case, the 
plaintiff was an experienced advertising 
man, and from the time of the formation of 
the agency in 1942 was the dominant figure 
in the agency. Each customer of the agency 
was referred to and processed by one or 
more so-called “account executives,” who 
were directly responsible for the handling 
of the account. Sometime in 1951 certain 
account executives negotiated with Duane 
Jones to acquire by purchase a proprietary 
interest in the agency. These negotiations 
were unsuccessful and, thereafter, certain 
of the account executive employees then 
incorporated a rival agency which started 
business the latter part of 1951. Many of 
the accounts formerly serviced and, in effect, 
owned by the plaintiff were solicited by the 
aforesaid employees. The original agency, 
Duane Jones Company, sued the former 
employees for damages caused by soliciting 
the accounts which belonged to the plaintiff. 
In defense, the former employees argued 
that there could be no suit for damages 
because the agency did not have formal 
contracts with its clients. The court, how- 
ever, held that no formal contract was 
necessary, saying: “An injury to a per- 
son’s business by procuring others not to 
deal with him or by getting away his 
customers, if unlawful means are employed, 
such as fraud or intimidation, or if done 
without justifiable cause is an actionable 
wrong.” Judgment for sizable damages was 
awarded, after the court further stated: 

“The inferences reasonably to be drawn 
from the record justify the conclusion 

that the individual defendants- 
appellants, while employees of plaintiff cor- 
poration, determined upon a course of 
conduct which, when subsequently carried 
out, resulted in benefit to themselves through 
destruction of plaintiff’s business, in viola- 
tion of the fiduciary duties of good faith 
(Continued on page 448) 
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Federal Government Seeks 
Employee Group Life Insurance 


From President to Congressional page boy, 
all employees of the United States Govern- 
ment would be provided group life insurance 
on a contributory basis if a recently intro- 
duced bill (S. 3507) is approved by Congress. 


The plan, which was drawn up by the 
United States Civil Service Commission, 
would be effected through existing life in- 
surance companies, and business would be 
parceled out to them either as original in- 
surers or as reinsurers. The measure would 
not extend to noncitizen employees outside 
the United States or to military personnel. 


The proposed legislation stems from the 
expressed conviction of President Eisen- 
hower that a “well-rounded personnel pro- 
gram was needed to benefit the federal 
career system and its workers and to in- 
crease the administrative efficiency of the 
government.” A Presidential message urg- 
ing early favorable consideration of the plan 
was delivered to Congress May 19. The 
bill was introduced May 24 by Senator 
Carlson of Kansas. 


The bill would provide elective and ap- 
pointive officials and employees of the three 
branches of the federal government with 
group life insurance in amounts roughly 
equivalent to their individual yearly salary. 
The insurance would be available in multiple 
amounts of $1,000, up to a limit of $20,000, 
plus a like amount for accidental death. The 
employee whose salary falls in the middle of 
a bracket would be able to obtain the next 
highest available amount of coverage. 


The plan would be contributory, with the 
government contributing up to one half of 
the amount deducted from the employee’s 
salary. The bill fixes the amount which 
may be withheld from the employee’s salary 


What the Legislators Are Doing 


at a maximum of 25 cents biweekly for each 
$1,000 of insurance. This would fix the 
maximum annual premium payment, includ- 
ing both the employee’s and the government’s 
contribution, at $9.75 per each $1,000 of 
insurance. 


The insurance company or companies who 
would be selected by the Civil Service Com- 
mission ‘to be the original insurers would 
have to be licensed in all the 48 states and 
the District of Columbia, and each would 
have to have written at least 1 per cent of 
the total amount of employee group life 
insurance in the United States as of the 
most recent December 31 for which in- 
formation was available. 


The original insuring company or com- 
panies would have to establish a single ad- 
ministrative office. 


Life insurers who could share in the re- 
insurance would have to be licensed in one 
state or the District of Columbia and, on 
the December 31 next preceding its election 
to participate therein, would have to have 
had employee group life insurance contracts 
in force with at least 25 different employers. 


The bill directs the Civil Service Commis- 
sion to determine a formula so that the 
amount of insurance in force to be retained 
by each issuing company after ceding re- 
insurance and the total amount of reinsur- 
ance ceded to each reinsuring company shall 
be in proportion to the total amount of 
each such company’s group life insur- 
ance in force in the United States on De- 
cember 31, 1953. Limitations are made, 
however, in the amount of group life insur- 
ance in force of large companies which can 
be used in determining this proportion. Com- 
panies which have over $100,000,000 of group 
life insurance in force will have their deter- 
mining portions reduced by 25 per cent of 
the first $100,000,000 of excess, 50 per cent 
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of the second, 75 per cent of the third and 
95 per cent of any excess thereafter. A 
further limitation made is that the amount 
retained by or ceded to any company shall 
not exceed 25 per cent of the amount of 
that company’s total life insurance in force 
in the United States. 


Nation’s Capital Has New 
Financial Responsibility Law 


S. 2305, which provides the District of 
Columbia with a security-type financial re- 
sponsibility law covering motor vehicles, 
was signed by the President on May 25. 
Motorists involved in accidents are required 
to show proof of financial responsibility, by 
insurance or otherwise, up to limits of 
10/20/5. The law takes effect one year after 
date of enactment. 


State Legislation 

At the end of May, state legislatures 
in only Louisiana, Massachusetts and New 
Jersey were still in session. 

During the past month, a number of in- 
surance laws have been enacted. A brief 
résumé of each law, grouped according to 
subject matter and by state, is as follows: 


Agents and Brokers 

Mississippi Licensed agents repre- 
senting one or more fire, fire and marine, 
inland, casualty or surety insurance com- 
panies are authorized to place excess-line 
insurance with unlicensed foreign insurers. 
Such business will be subject to a 4 per cent 
gross premium tax, payable by the agent. 
Service of process against insurers with 
whom such business is placed may be effected 
through the insurance commissioner. S. B. 
1496, Laws 1954, approved and effective 
May 5, 1954. 


Rhode Island . Authority over li- 
censing examinations for fire, marine and 
life insurance agents has been transferred 
from the chief of the division of banking 
and insurance to the insurance commissioner. 
H. B. 1051, Laws 1954, law without approval 
May 4, 1954. 


Authorization to Purchase Insurance 


Mississippi . .. County hospitals, through 
their boards of trustees, may purchase lia- 
bility insurance. After the insurance is in 
effect, they may be sued to the extent of 
the insurance carried, but they are immune 
from liability in excess of the insurance 
coverage. H. B. 517, Laws 1954, approved 


and effective May 4, 1954. 
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Jackson County Hospital trustees have 
been authorized to procure group life insur- 
ance on hospital employees up to an indi- 
vidual limit of $2,000, plus double indemnity 
for accidental death. H. B. 922, Laws 1954, 
approved and effective May 4, 1954. 


A measure similar to H. B. 517, above, 
authorizes community hospital trustees to 
purchase liability insurance covering the 
hospital’s operations, machinery, equipment, 
appliances and motor vehicles. The lan- 
guage of the act states, however, that none 
of the presently existing immunity from suit 
of the hospital is waived by the authoriza- 
tion and that the hospital’s only liability is 
for the payment of insurance premiums. 
S. B. 1690, Laws 1954, approved and effec- 
tive May 4, 1954. 


The Board of Supervisors of Lowndes 
County are authorized to procure liability 
insurance on county motor vehicles and 
other property. S. B. 1735, Laws 1954, ap- 
proved and effective May 1, 1954. 


Doing Business 


Arizona An act entitling hospitals 
to liens upon any and all causes of action, 
etc.,, accruing to an injured person cared 
for by it requires the hospital to file a lien 
notice with the county recorder and to mail 
a copy of the notice to persons and corpora- 
tions involved, including the insurer of the 
person liable for damages from such in- 
juries. Workmen’s compensation cases are 
excluded. Chapter 126, Laws 1954, H. B. 86, 
approved April 9, 1954, effective July 12, 1954. 


Massachusetts . . . Domestic fraternal 
benefit societies governed by direct vote of 
their members and such societies as pay 
only annuities or gratuities for disability or 
long service to permanent government em- 
ployees are permitted to contract with insur- 
ance companies for the payment of benefits. 
Chapter 369, Acts 1954, H. B. 1887, approved 
May 10, 1954, effective August 9, 1954. 


Michigan (correction) Rather than 
limiting the net bonded indebtedness of 
cities and other political subdivisions in 


which domestic insurance companies may 
invest to 10 per cent of assessed property 
value, Public Act 69, Acts 1954, removes 
the 10 per cent limitation, effective August 
13, 1954. The new law was _ originally 
introduced as H. B. 240. It was incorrectly 
reported in our May issue at page 295. 


Mississippi . . . Insurance companies, 
among others, may invest in the public 


(Continued on page 447) 
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in Workmen’s Compensation Law 


By WILLIAM D. BARFIELD 


FAVORITE AXIOM of candidates 
‘\ for public office in the United States 
is “our government is one of laws and not 
of men.” As the underlying theme of this 
article, I wish to apply a scientific method 
of analysis of this axiom by way of demon- 
strating the “brain teasers” present in what 
appears to be a simple statute: the Work- 
men’s Compensation Act of the State of 
lorida. It is my understanding that in 
scientific analysis it is proper to examine 
a microcosm critically to demonstrate the 
same characteristics in the macrocosm of 
which the microcosm is a part. This is what 
I propose to do. 

The Workmen’s Compensation Act of the 
State of Florida is selected as our micro- 
cosm due to its relatively recent enactment 
(1935), and because a sufficient body of 
cases has been decided by the, Supreme 
Court of Florida since its enactment to 
enable an examiner to make a critical study. 
Workmen’s compensation is a lusty micro- 
cosm in Florida, since $23,430,000 of work- 
men’s compensation insurance was written 
by private insurance companies in Florida 
in 1953, and $8,327,747 of liability was in- 
curred by such companies during 1953. 
(These .statistics were furnished by the 
Florida Industrial Commission.) 


The Florida compensation act was based 
upon the New York State Workmen’s Com- 
pensation Act and the Federal Employees 
Compensation Act, which includes the 
Longshoremen’s and Stevedores’ Act. The 


Miami Insurance Conference 


This paper and those following 
were presented April 23-24 at 
the Second Annual Miami Insur- 
ance Conference, sponsored by 
the Law School, University of 
Miami, Coral Gables, Florida 


first federal act involving workmen’s com- 
pensation was passed in 1908, and New 
York State adopted its act in 1914. It 
would seem from this that a fairly substan- 
tial body of precedent should have been 
available to help the Supreme Court of 
Florida in interpreting the act’s provisions. 

Let us begin the analysis by interpreting 
the meaning of the axiom “our government 
is one of laws and not of men.” My inter- 
pretation is that this statement is a mani- 
festation of the constantly recurring conflict 
between the concept of certainty and the 
concept of individual justice in each case, 
which is a marked characteristic of the his- 
tory of jurisprudence. It represents the 
triumph of the desire for certainty, which 
is as ancient as the phrase “as immutable as 
the laws of the Medes and Persians.” Both 
concepts represent normal human desires 
and are engaged in a never-ending battle. 
Let us examine a few of the facets of the 
workmen’s compensation law and see what 
conclusion we reach as to the factual valid- 
ity of our axiom. 

It seems proper to start with the Florida 
Legislature’s action to determine whether 


359 








































































e uses some of the most unintelligible lan- gary 


; , 3 guage that I have ever encountered. I have tay: 
; i y ays 
Mr. Barfield is a Jacksonville, read this section at least 100 times, and still 


Florida attorney. He was Deputy shudder when I am forced to attempt to T 
E PETRA sce Hrovisions. ‘The. lanci 
the Florida In- interpret these provisions. Che language * 
: ae of the legislature’s amendment of Section } 
dustrial Commission, 1941-1950, 440.15, by which an occupational disease } d 


es siuess rs : siete asa? in 
and Judge of the Fourth Judicial section was added to the workmen’s com- | ™& 
pensation act, is extremely confusing and | °™ 


Circuit, Florida, 1950-1951. makes the determination of claims for dis- } the 
ability due to an occupational disease diffi- | ©™ 


cult and capricious. the 


, : . : z ens 
the legislature, in adopting the law or My conclusion—and I hope you will agree Sect 


amending it, was primarily influenced by —is that certainty is not the predominating trial 
the concept of certainty. In the original characteristic of the workmen’s compensa- fed 
act of 1935 the legislature dumped into the tion act as adopted and amended by the 
lap of the commission one of the most diffi- Legislature of Florida. ‘The examples cited 


Commissioner of 


triec 


; 7 ; 4 A ‘ pro 
cult problems to decide with certainty that are not all-inclusive in any sense, but they be , 
I have ever encountered. In making a_ do serve to demonstrate that there are many Si 


lump-sum award of compensation payable uncertainties in the actual language of the sup 
to a dependent widow, the commission must workmen’s compensation act. Let us now did 
calculate on a percentage basis the possi- turn to the interpretation of the workmen’s 
bility of such a widow remarrying. This compensation act and its amendments by 
pre-eminent brain teaser is contained in the Supreme Court of Florida to determine 


Indi 
istr2 
aw 


Section 440.20(10) Florida Statutes Anno- whether certainty has been the lode star Sadi 
tated, where it is provided that the only of the court in its decisions on workmen’s tien 
two factors to be considered in determining compensation cases in Florida. late 


whether or not a lump-sum award shall be 
granted, after it is concluded that it is for 
the best interests of the claimant, are the 
probability of the claimant’s demise under 
the American mortality tables and the pos- 
sibility of the remarriage of a widow. No 
standard is set up by which this possibility 
of remarriage can be determined. In almost 
ten years of service as a deputy commis- depu 
sioner, I never have found any satisfactory yor Ti 
way to determine this question with any The first case in which this problem rr 
degree of certainty. arose was that of South Atlantic Steamship oe 
The legislature in 1951 amended Section Company of Delaware “ Tutson, 190 So. 675 Com 
440.39 F. S. A. which deals with third- (1939), in which the Florida Industrial Dae 
party claims when the claimant has been Commission denied | compensation to the a7 
injured through the negligence of some Claimant. This decision was reversed On | Fore 
person other than his employer. By the appeal to the circuit court. The judgment (2d 
amendment the legislature imposed upon of the circuit court was dated September 27, buile 
the circuit judge in whose court the third- 1938. The circuit court also entered an | dec 
party negligence suit was tried the problem order on October 20, 1938, in which one 


One of the first problems that faced the | the 
supreme court after the enactment of the | of t 
workmen’s compensation law was determin- | ovet 
ing the weight to be given findings of fact }| men 
of the deputy commissioner who originally A 
tries workmen’s compensation claims and q 
to the decisions of the various intermediate 
appellate bodies who review the findings of 
the deputy commissioner. 


state 
sam. 


6 aaa desk <aiteeai sai pe Tee H 
of determining the amount expended by the Patty was dismissed from the con. Notice Fuel 
compensation carrier for the claimant for Of appeal was filed by * net 3 a 
compensation and medical expenses that the the circuit court on October 31, 1938, an¢ dene 

the return date was fixed on January 7, I 


carrier should recover from the judgment SHOR Hits 
obtained by the claimant against the third 1939. The appellee moved to dismiss the 


party upon the basis of an equitable dis- appeal on the ground that the state supreme 
tribution. No standard of determining this court had no appellate jurisdiction over cir- 
was furnished the circuit judge; I know, cuit court judgments in workmen’s compen- ee 
from my own experience, that the circuit sation cases. The supreme court granted i 
judge’s decisions are based not upon any the motion to dismiss on the ground that The 
certainty but upon the most intangible and the appellant had failed to comply with the Sows 
uncertain principles imaginable. appeal statute requiring a return date of iid 

The legislature in Section 440.15(5) F.S.A., not less than 30 nor more than 90 days § gat, 
which is the subsequent injury provision, from the date of the final judgment. Jan- Fite. 
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wary 7, 1939, is, of course, more than 90 
days after September 27, 1938. 


The supreme court decided that it did 
have appellate jurisdiction, which was un- 
necessary to a decision to grant the motion 
to dismiss; it had great difficulty in reach- 
ing this decision. The court stated that the 
commission had no judicial power, although 
the power could have been granted to the 
commission under Section 1, Article 5, of 
the state constitution. The workmen’s com- 
pensation act, in 1935, had provided in 
Section 27 B that a-decision of the Indus- 
trial Commission could be reversed, modi- 
fed or rescinded by the circuit court or 
tried de novo in the circuit court. This 
provision for a trial de novo was eliminated 
by amendment in 1937, whereby the circuit 
court had only the power of review. The 
supreme court stated that this amendment 
did not change the proceedings before the 
Industrial Commission from being admin- 
istrative and nonjudicial proceedings, and 
a workmen’s compensation case became a 
judicial case for the first time in the circuit 
court. Since the supreme court has appel- 
late jurisdiction over cases originating in 
the circuit court under Section 5, Article 5, 
of the constitution, it also had jurisdiction 
over appeals from the circuit court in work- 
men’s compensation cases. 


As a corollary to this doctrine the court 
stated that the circuit judge should give the 
same weight to the findings of fact of the 
deputy commissioner as is given to the findings 


fof fact of a special master in chancery. 


The supreme court followed this doctrine 
in the cases of Cone Brothers Contracting 
Company v. Allbrook, 16 So. (2d) 61 (1944); 
Duval Engineering & Contracting Company 
v, Johnson, 16 So. (2d) 290 (1944); Florida 
Forest and Park Service v. Strickland, 18 So. 
(2d) 251 (1944); and St. Johns River Ship- 
building Company v. Wells, 22 So. (2d) 632 
(decided July 15, 1945). 


However, in the case of McCall v. Motor 
Fuel Carriers, Inc., 22 So. (2d) 153, decided 
on June 1, 1945, the court had before it a 
dependency case in which the Industrial 
Commission awarded compensation. The 
award of the Industrial Commission was 
reversed in the circuit court; the supreme 
court then reversed the circuit court—pri- 
marily on the legal effect of the evidence, 
since there was no dispute in the testimony. 
The court held that it was clear that the In- 
dustrial Commission was justified under the 
evidence in granting the award. The court 
stated that the rule is well established that 
the award of the Industrial Commission will 
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be upheld if there is substantial testimony 
to support it. 


There is no statement by the court to 
show that it in any way recognized that 
this “well-established rule” was in conflict 
with its prior decisions, in which the court 
stated that the deputy commissioner’s find- 
ings are entitled to the weight given to a 
special master’s findings in a chancery case. 
The court said that the McCall case became 
a lawsuit for the first time in the circuit 
court, although Florida Forest and Park Serv- 
ice vu. Strickland was decided on June 20, 
1944. The court further overlooked its ruling 
in the McCall case in deciding the St. Johns 
River Shipbuilding case one month and 14 
days after the McCall case. In the St. Johns 
River Shipbuilding case the court stated again 
that a workmen’s compensation case was no 
longer an administrative matter, but had be- 
come a lawsuit for the first time in the 
circuit court. 

The supreme court extended its ruling 
that the Industrial Commission would be 
upheld if there were substantial evidence to 
support its decision in the case of Crawford 
v. Benrus Market, 40 So. (2d) 889 (1949); 
there had been conflicting evidence at the 
original hearing. The court followed this 
doctrine as late as 1950, in Cook v. Henry 
C. Beck Company, 48 So. (2d) 743. How- 
ever, there was a dissent by Justice Hobson; 
he stated that the law was amended in 1941 
to provide that Section 440.27 F. S. A., con- 
cerning hearings of claims, should read “the 
hearing shall be conducted by a deputy com- 
missioner” instead of “the hearing may be 
conducted by a deputy commissioner or by 
any member of the commission.” He stated 
that this amendment had not been called 
to the court’s attention in prior decisions, and 
that under general law the deputy commis- 
sioner’s findings are entitled to a presump- 
tion of correctness. Despite these statements 
Justice Hobson reached the conclusion that 
the supreme court’s doctrine—adopted under 
the cases holding that a workmen’s com- 
pensation case became a law case for the 
first time in the circuit court—should still 
apply to the weight to be given to the deputy 
commissioner’s findings which is about the 
same weight as that given to the special 
master’s findings in a chancery case. He 
still would uphold the full commission’s 
decision if supported by substantial evidence. 





Disregarding this line of cases and Jus- 
tice Hobson’s conclusion in his dissent, the 
supreme court entirely reversed its field in 
1951 in the case of United States Casualty 
Company v. Maryland Casualty Company, 55 


361 


So. (2d) 741. Justice Hobson wrote the de- 
cision in this case, and there is a- marked 
resemblance in his language in the United 
States Casualty Company case and his dissent 
in the Cook case, but he reaches an entirely 


different conclusion. He concludes that the 
amendment of 1941 meant that the findings 
of fact of the deputy commissioner should 
be upheld upon appeal if they are. supported 
by competent substantial evidence. The doc- 
trine of the United States Casualty Company 
case has been followed by the supreme 
court in four or more cases since the date 
it was decided. (See Town of Crescent City 
v. Green, 59 So. (2d) 1 (1952) ; American Air- 
motive Corporation v. Moore, 62 So. (2d) 37 
(1952); Smith v. Packer Displays, Inc., 67 
So. (2d) 323 (1953); and Hamilton v. Cum- 
mer Sons Cypress Company, 70 So. (2d) 554 
(1954).) 


Thus, the supreme court has full 
circle on this question. The point of depar- 
ture is the rule in the United States courts 
and- the New York State courts that the 
findings of fact of the deputy commissioners 
are upheld on appeal if such findings are 
supported by competent substantial evidence. 
The supreme court, in first considering this 
doctrine, gave the findings of the deputy 
commissioner only the weight to be attached 
to that of a special master in chancery, with- 
out paying any attention to the precedents 
of the acts upon which the Florida act was 
based. (South Atlantic Steamship Company 
of Delaware case.) This doctrine was a nec- 
essary concomitant to the doctrine that a 
workmen’s compensation case became a ju- 
dicial matter for the first time in the circuit 
court, which, in turn, was based upon a 
statutory provision which had been repealed 
before the court considered the matter, but 
was a necessary conclusion to uphold the 
court’s decision that it had appellate jur- 
isdiction over circuit court decisions in work- 
men’s compensation cases. 


In the McCall case the court departed 
from this doctrine and held that the circuit 
court must affirm the Industrial Commis- 
sion’s findings if there were competent sub- 
stantial evidence to support them, without 
distinguishing or reversing. The Florida For- 
est and Park Service case was decided less 
than one year before McCall. The court 
totally ignored McCall in the St. Johns River 
Shipbuilding case, which was decided 44 
days after the McCall case. The court con- 
tinued to follow the doctrine of the McCall 
case for a period of six years, until the 
United States Casualty Company case. Then 
‘it finally adopted the precedent of the United 
States and New York State courts by stat- 
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gone 


In Florida both the legislature and 
the supreme court have demonstrated 
that certainty is not the predomi- 
nating influence in drafting or in- 
terpreting a workmen’s compensation 


act, Mr. Barfield emphasizes, 


ing that it had overlooked the meaning of 
the amendment of 1941, by which the lan- 
guage of Section 440.47 was changed from 
may to shall. 


It is easy to understand how the court 
could overlook the significance of this change, 
since it is almost impossible to understand 
how the court reached its conclusion from 
this language. It is clear that the language 
intended only to provide that a deputy com- 
missioner alone should be the original trier 
of the case, instead of making it optional 
whether a deputy commissioner or a mem- 
ber of the full commission should conduct 
the hearing. It would have been a much 
better solution for the court to have followed 
originally the precedent of the New York 
and federal courts, instead of constantly 
varying its position for a per:od of 12 years, 
Lewis Carroll could have used this saga to 
advantage in Alice in Wonderland. 


In another phase of the workmen’s com- 
pensation law the supreme court and the 
legislature between them demonstrated that 
the concept of certainty is not the prevailing 
influence in workmen’s compensation cases 
in Florida. This is the appeal provision as 
contained in Section 440.25 and 440.27 F. S. A 
Section 440.25, prior to 1953, provided that 
“the order or award rendered by the deputy 
commissioner shall become final 7 days after 
same is filed in the office of the commission 
at Tallahassee, unless within said time any 
interested party may make and file in the 
office of the deputy commissioner who ren- 
dered such an award an application for a 
review thereof by the full commission; 
the full commission shall consider the mat- 
ter upon the record and shall there- 
after affirm, reverse or modify said award 

.The order of the full commission 
shall be filed in the office of the commis 
sion, and shall become final 20 days there 
after, unless either party shall file a Notice 
of Appeal to fhe Circuit Court : 


The practice that had been followed unde! 
this section prior to 1942 was that a notiet 
of an‘appeal must be filed with the deputy 
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commissioner within seven days after the 
decision of the deputy commissioner was 
filed in the commission’s office at Tallahassee, 
or the right of appeal was lost. It was fur- 
ther the practice and belief of workmen’s 
compensation practitioners that the first ap- 
peal must be to the full commission from 
the deputy commissioner, and an appeal to 
the circuit court lay only from the full com- 
mission’s The supreme court in 
the case of Johnson v. Midland Constructors, 
Inc., 7 So. (2d) 449 (1942), completely upset 
this belief. In this case the appellant had 
filed his notice of appeal more than seven days 
but less than 20 days after the deputy com- 
missioner’s order had been filed in the com- 
mission’s office at Tallahassee. The circuit 
court had dismissed the appeal on this ground, 
but was reversed by the supreme court. The 
supreme court, by some extremely devious 
reasoning, reached the conclusion that under 
Section 440.25 and 440.27 the decision of the 
deputy commissioner became the decision 
of the full commission seven days after the 
fling with the full commission. Therefore, 
an appeal to the circuit court from this de- 
cision was available for a period of 20 days 
after the original seven days had elapsed as 
an appeal from the full commission. 


decision. 


The supreme court followed this doctrine 
for two years, until it decided the case of 
Tigertail Quarries, Inc. v. Ward, 16 So. (2d) 
812 (1944). In this case the supreme court 
overruled and reversed the Johnson case on 
the ground that the court had made a mis- 
taken application of the law in its considera- 
tion of Section 440.25 and 440.27. The court 
found that the appellant who had mistakenly 
appealed directly to the circuit court in re- 
liance on the Johnson case actually had no 
claim for compensation upon the evidence 
presented to the deputy commissioner. How- 
ever, the appeal was dismissed on the ground 
that it was taken more than seven days after 
the order of the deputy commissioner was 
fled in the commission’s office in Tallahassee. 

Despite the dismissal of the appeal in 
Tigertail Quarries, the supreme court reached 
avery different conclusion in the Florida 
Forest and Park Service case. In this case 
the appellant had followed the same proce- 
dure as the appellant in Tigertail Quarries, 
but the supreme court refused to grant the 
motion to dismiss the appeal. The court 
held that the claim of the claimant was valid 
factually, and that the decision in the Tiger- 
tail Quarries case ‘was prospective only, al- 
though the usual rule is that a decision 
modifying or reversing a prior holding is 
retrospective as well as prospective unless 
there is language to the contrary in the 
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reversing case. There was no such language 
in Tigertail Quarries. However, the court 
said that the appellant had acted in good 
faith in reliance upon the Johnson case, and 
the court declared that its decision in Tiger- 
tail Quarries was prospective only. 


The legislature in 1953 amended Section 
440.25 and 440.27 to provide an entirely new 
method of appeal in workmen’s compensa- 
tion cases, without heeding the storm signals 
of the supreme court’s interpretation of its 
prior provisions. The writer had been ma- 
licious enough to hope that in a three-party 
workmen’s compensation case one of the 
parties would appeal to the circuit court and 
one to the Industrial Commission in reliance 
upon the Johnson case before the supreme 
court reversed itself. It now appears pos- 
sible that a second opportunity has arisen 
for the same double appeal to occur. I will 
be extremely interested to see how the supreme 
court will handle this problem if it arises. 


The legislature in its 1953 amendment 
eliminates the provision for an appeal to the 
circuit court from the Industrial Commis- 
sion’s decision. It left only a discretionary 
appeal from the Industrial Commission to 
the supreme court. The appeal as of right 
from the Industrial Commission was elimi- 
nated, and the legislature provided that cer- 
tiorari was the only method of appeal from 
the Industrial Commission’s decision to the 
supreme court. There are two forms of 
certiorari in Florida: the constitutional writ 
of certiorari to the supreme court from the 
decisions of inferior courts and commissions 
and the discretionary writ of certiorari from 
interlocutory or intermediate orders of a 
circuit court. This last provision is statu- 
tory, and the supreme court can deny cer- 
tiorari in such cases without having oral 
argument on the appeal. 


The constitutionality of this method of 
appeal came before the supreme court for 
the first time in Wilson v. McCoy Manufac- 
turing Company, 69 So. (2d) 659 (1953). The 
supreme court, in effect, upheld the con- 
stitutionality of this method of appeal but, 
in doing so, held that the statutory enact- 
ment was totally ineffective, and the court 
would ignore it. The court based its ap- 
proval of this method of appeal upon the 
constitutional writ of certiorari, and it left 
open the possibility that an appeal could 
be taken to the circuit court from the In- 
dustrial as to the su- 
preme court. The court declined to decide 
whether both appeals lay until such case 
was presented to it. The fascinating possi- 
bility of an appeal to the circuit court and 
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Commission as well 








to the supreme court in the same case re- 
mains, and I believe that certainty did not 
control the supreme court’s decision in this 
case. In addition, many procedural difficul- 
ties were unsolved by the supreme court, 
and the careful practitioner taking such an 
appeal is beset by multiple undecided problems. 


The supreme court has boxed the com- 
pass in its interpretations of the meaning of 
the word “accident” under the workmen’s 
compensation law. Under Section 440.02(19) 
F. S. A., “accident” was stated to mean 
“only an unexpected or unusual event, hap- 
pening suddenly.” The supreme court first 
interpreted “accident” in two hernia cases, 
Atlantic Marine Boat Yard v. Daniel, 190 So. 
612 (1939), and Duff Hotel Company v. 
Ficara, 7 So. (2d) 790 (1942). In the latter 
case the issue was squarely presented as to 
whether an injury involved must follow an 
accident or whether the injury itself, hap- 
pening suddenly and being an unexpected 
or unusual event, could serve as the accident 
itself. The court stated, “Literally the word 
‘accident’ has reference to that which is 
unexpected, not designed or anticipated or 
may be brought on by a combination of 
fortuitous circumstances. We do not agree 
that a literal show of ‘accident’ is a pre- 
requisite to recovery. In Workmen’s 
Compensation it [accident] has been applied 
to that which happens by chance or casually, 
that which proceeds from an unknown cause 
or the unusual which sometimes results from 
known causes.” 


The supreme court rapidly began to re- 
treat from this doctrine in the cases of 
Kress & Company v. Burkes, 16 So. (2d) 106 
(1944); General Properties Company v. Green- 
ing, 18 So. (2d) 908 (1944); Travelers Insur- 
ance Company v. Shepard, 20 So. (2d) 903 
(1945); City of Tallahassee v. Roberts, 21 So. 
(2d) 712 (1945); and Peterson v. City Com- 
mission, 44 So. (2d) 423 (1950). 


The court culminated its retreat in Brooks- 
Scanlon Corporation v. Lee, 44 So. (2d) 650 
(1950), in which the court held that “there 
must be an accident preceding the injury, 
and the injury itself cannot suffice for or con- 
stitute the accident.” The court strengthened 
and emphasized this doctrine in handling 
the factual situations arising in LeViness v. 
Mauer, 53 So. (2d) 113 (1951), and McNeill 
v. Thompson, 53 So. (2d) 868 (1951). All 
those who dealt with this problem in work- 
men’s compensation cases were convinced 
that this doctrine was fixed in the law of 
Florida and would prevail in future cases 
unless the workmen’s compensation act was 
amended by the legislature. 
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anc 
The Florida Supreme Court, despite ios 
its inconsistencies, has constantly | 38 
interpreted the workmen’s compensa- a 
tion act liberally, says the author, | fina 
194 
© mis 
pre’ 

By way of refuting this belief, the supreme 
court, within two years, completely reversed } . (. 
itself and returned to its original definition | § ‘ 
of “accident” in Bonnie Gray v. Employers | 45° 
Mutual Liability Insurance Company, 64 So. Wol 
(2d) 650 (1953). The court reversed the Foo 
line of cases beginning with Kress & Com- (2d 
pany and ending with McNeill, and stated: (: 
“The statement that ‘the injury itself can- J 42° 
not suffice for, or constitute, the accident’, | * 's 
appearing in the Brooks-Scanlon case, supra, | © th 
and a few other opinions of this court, was of a 
perhaps an unfortunate use of language. It J "0 
was not intended that such statement should | % ' 
be construed as requiring a showing of an this 
unexpected cause of the injury, such as a slip, sell | 
fall or misstep; it was intended only to re- eA 
quire the claimant to make a showing of J °° | 
some event or circumstances connected with TI 
his work to which his injury can be directly amp! 
attributed, in accordance with the rule that } up t! 
the claimant is required to show that the ac- } prob 
cident or injury happened not only in the] the { 
course of claimant’s employment but arose } is on 
out of it.” both 
The court further, on the same page, re- have 
affrmed the rule laid down in Duff Hote pred 
Company and stated: pretii 
axi01 
“  . . that an unexpected injury received gove: 
in the ordinary performance of a duty in] men - 
the usual manner is an injury ‘by accident } py.° 

within the purview of the Workmen’s Com- 
pensation Law, without the showing of any- In 
thing fortuitous.” effect 
legis] 
I leave it to you to determine whether ingne 
the active practitioner of workmen’s com porta; 
pensation law can safely and competently} ),. . 
advise his clients that the last definition off py,,;, 
accident by the supreme court will continue} jn ;, 
to prevail in the future. burde 
T will not attempt to cumulate these ex- ploye 
amples of the supreme court’s fluctuations their 
and mutations in workmen’s compensation ‘ease 
act decisions. If any of you are interested from 
in pursuing further examples of the supreme mum 
court’s refusal to follow the concept of cer om 
tainty, I suggest the following possibilities > 
(1) The supreme court’s interpretation of the p: 
Section 440.15(2)(u) under the 1935 act§ claima 
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and its amendments in 1941. The cases to 
consult are Parker v. Gadsden Ice Company, 
193 So. 848 (1940); Sweat v. Allen, 200 So. 
348 (1941); St. Johns River Shipbuilding Com- 
pany v. Wells, cited above; and Foster v. Lind- 
say, 26 So. (2d) 806 (1946). The legislature 
finally resolved the problem by amendment in 
1947 to avoid swamping the Industrial Com- 
mission and the courts with inter- 
preting this section. 


cases 


(2) Whether an officer of a corporation 
is an employee of the corporation. The 
cases involving this problem are Wolfe v. 
Wolfe, 18 So. (2d) 535 (1944), and Ben-Jay 
Food Distributors, Inc. v. Warshaw, 70 So. 
(2d) 564 (1954). 


(3) The court’s ‘interpretation of the bal- 
ance of Section 440.02(19) F. S. A., whereby 
it is provided: disability or death due 
to the accidental acceleration or aggravation 
of a venereal disease shall be deemed 
not to be an injury by accident arising out 
of the employment.” The cases concerning 
this provision are Parks v. Eppinger & Rus- 
sell Company, 196 So. 704 (1940), and Davis 
v. Artley Construction Company, 18 So. (2d) 
255 (1945). 


There are other equally interesting ex- 
amples illustrating the same point. Summing 
up the investigation of our originally stated 
problem, I believe that I have demonstrated 
the fallacy of our axiom “our government 
is one of laws and not of men.” In Florida 
both the legislature and the supreme court 
have demonstrated that certainty is not the 
predominating influence in drafting or inter- 
preting a workmen’s compensation act. Our 
axiom must be amplified to read “while our 
government is one of laws and not of men, 
men adopt and interpret as well as enforce the 
laws.” I hope you will agree with this revision. 


In conclusion, I will consider the practical 
effect on workmen’s compensation of the 
legislature’s and the supreme court’s unwill- 
ingness to be controlled by the concept of 
certainty. The workmen’s compensation act 
has efficiently accomplished its purpose in 
Florida by removing from public charity 
and imposing upon industry or business the 
burden of maintaining those injured em- 
ployees whose injuries were the result of 
their employment. The legislature has in- 
creased the weekly rate of compensation 
from a maximum of $18 to $35, the maxi- 
mum compensation recovery for permanent 
total disability from $5,000 to $24,500 and 
medical payments from a $500 maximum to 
an unlimited amount; it has provided for 
the payment of a successful compensation 
claimant’s attorney fee by the insurance car- 
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Our search for security usually 
fails in this turbulent period of 
history. Mr. Barfield concludes: 
“Fortune offers the greatest secur- 
ity to him who seeks it least.” 


rier, added an occupational disease clause 
and placed the enforcement and determi- 
nation of the workmen’s compensation act 
in the hands of deputy commissioners—now 
numbering 14—instead of having the chair- 
man of the Industrial Commission hear all 
of the cases, as he did following the 1935 act. 


The supreme court, despite its inconsis- 
tencies, has constantly interpreted the work- 
men’s compensation act liberally, reverted 
to the humanitarian definition of “accident,” 
based compensation for loss of vision upon 
uncorrected instead of corrected eyesight, 
adopted the competent substantial evidence 
rule to uphold the findings of fact by the 
deputy commissioner, and held that depend- 
ency need not be actual but can be based upon 
the moral or legal obligation of the deceased 
workman to support his wife and children. 


The Industrial Commission has adminis- 
tered and interpreted the workmen’s com- 
pensation act in an efficient manner marked 
by the integrity of the members’ of the com- 
mission, the deputy commissioners, and the 
various inspectors and employees of the 
commission. The legislature has shown its 
confidence in the probity and efficiency of 
the Industrial Commission by assigning it 
the task of enforcing the unemployment 
compensation act, the child labor law, the 
private employment agencies act and the 
elevator and boiler code, among others. The su- 
preme court has also shown its increased 
confidence in the Industrial Commission 
by its adoption of the competent substantial 
evidence rule and its tendency to uphold 
the deputy commissioners’ decisions when- 
ever possible. No breath of scandal has 
touched and no valid accusation of ineffi- 
ciency has been made against the Industrial 
Commission or its employees in the almost 
19 years since the adoption of the work- 
men’s compensation act. 


Finally, I believe that our investigation 
emphasizes my belief that our widespread 
search for security usually fails in this tur- 
bulent period of history. Fortune offers the 
greatest security to him who seeks it least. 


[The End] 
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It Is a Good Time 


to Be in the Insurance Business 


By J. EDWIN LARSON 


| The author is State Treasurer and In- 
| surance Commissioner of Florida. 


Sg MONTHS AGO, I read with a 
great deal of pleasure one of the recent 
books by Dr. Harry Emerson Fosdick, entitled 
A Great Time to Be Alive; I paraphrase that 
title by saying that, “It is a good time to 
be in the insurance business.” 

Just what are we talking about when we 
say insurance? What type of contract are 
we talking about when we say an insur- 
ance contract? One of the best definitions 
I have been able to find is taken from an ex- 
cerpt of an address delivered last fall by 
Dr. Esmond Ewing, vice president of the 
Travelers Insurance Company. Dr. Ewing 


said: “An insurance policy is not a mere 
commodity. It is, rather, a promise and a 
trust. Missing from the typical retail trans- 


action is that fine, close relationship between 
the agent and the policyholder which instills 
confidence in the client that his interests are 
being protected.” 

I beliéve that, under the agency system, 
the close relationship which exists between 
the agent and the policyholder and the con- 
fidence the agent instills as a representative 
of his company have played a very, very 
important part in the expansion of the 
insurance industry in the last decade. 

You may be wondering just why the State 
Treasurer of the State of Florida is inter- 
ested in insurance and why he should be the 
insurance commissioner. 


From 1852 until 1915, under the laws of 
Florida, the state treasurer was charged 
with a part in the regulation of the insur- 
ance business in the state by serving as a 
member of a three-member board, or com- 
mission. I presume the people of Florida 
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wanted to pinpoint the responsibility of in- 
surance regulations in’ one state cabinet 
official instead of spreading that responsi- 
bility under a board, or a commission. At 
any rate, the 1915 legislature enacted a 
statute designating the state treasurer as 
ex-officio insurance commissioner. ‘That is 
why the state treasurer is also the insurance 
commissioner, 


More changes have been made in the in- 
surance profession in the last 12 years than 
were made in the entire period of from 50 to 
100 years preceding 1942. In the first place, 
we have had a complete change in the pic- 
ture of state supervision of the insurance 
business since 1944, when the Supreme 
Court of the United States rendered a 
decision in the South-Eastern Underwriters 
Association case, reversing a position it had 
held for some 75 years, deciding that insur- 
ance was interstate commerce to be regu- 
lated by the several states. 

This decision quite naturally commanded 
the interest of insurance commissioners 
country-wide, it aroused the interest of 
many members of the Congress, and as a 
result, Public Law 15 was enacted. 

Subsequently, the several states and the 
District of Columbia, in order to meet the 
impact of Public Law 15, were obliged to 
enact rate regulatory legislation. By the 
end of 1946 all the states and the District 
of Columbia had enacted such legislation, 
which for the first time placed upon the 
state regulatory officials not only the right, 
but the duty and responsibility, of approv- 
ing rates and rating plans in fire and casual- 
ty insurance. The legislative program in 
Florida was completed by the 1945 legisla 
ture and went into effect that same yeat. 
Since that time, our legislative program 
has been geared to the rate regulatory 
legislation enacted by the 1945 legislature. 
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Another very important and contributing 
factor that has played a vital part in insur- 
ance during the last decade or so, has been 
the growth of insurance companies. They 
have continued to expand in the various 
types of coverages, giving assureds addi- 
tional benefits under contracts. Today there 
are many the multiple-line 
writings which, prior to the last ten years, 
were busily engaged in the writing of only 
one line of insurance. Consequently, the 
legislation in all the states, including Flor- 
ida, has been geared also to the multiple 
line of operation. 


companies in 


During the past ten-year period, you have 


seen more advertising of insurance and 
insurance companies, and their various 
forms of coverages, than you did in the 


entire period of 50 to 100 years prior to that 
time. You have seen more articles written 
in papers and in magazines. 


During that period also, we have 
evidence of a trend that, in my opinion, 
is bound to react to the credit of the State 
of Florida, and that trend is the decentral- 
ation of large insurance companies, the 
like of which was not anticipated prior to 
the last ten years. I know I would be 
safe in saying that 50 or 100 years ago you 
would never have thought that the com- 
panies in the United States would be 
scattering and building regional home of- 
throughout the United States. The 
Prudential Insurance Company is building a 
large regional office in Jacksonville to serv- 
ice eight southeastern states. The New 
Hampshire Fire and the Granite State 
Fire Group has indicated its interest in 
locating a regional home office in Florida. 
During the last year, a life insurance com- 
pany from Birmingham, Alabama, has 
moved its executive offices into this state, 
and the George Washington Life Insurance 
Company of West Virginia has moved its 
entire operations to Florida. The State 
Farm Group of companies has bought ten 
acres of land in Jacksonville, and has a 
building program of probably several million 
dollars for establishing a regional office. 


seen 


hces 


Growth of Insurance in Florida 
During Past 12 Years 


In 1940 we had 442 insurance companies 
licensed in Florida, whereas today we have 
633 companies authorized to do business 
in this state, an increase the like of which 
you will not find in any other state in the 
union. These 633 companies have licensed 
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in this state approximately 17,000 agents 


and underwriters. There is one of the 
largest single contributing classes or pro- 
fessions in this state, and one that is oc- 


cupied in one of the finest businesses that 
any state can afford. I could probably go 
a little further and say that there is no 
business that touches so many people every 
day of their lives, in some form, phase or 
fashion, as the insurance business. 
Therefore, I say that it is a good time to 
be in the insurance business—that it is a 
business with a future. 


does 


Twelve we had less than 20 
companies domiciled in Florida. Today, 
we have 4 insurance companies with home 
offices in the state which are chartered in 
the state. Of these 44, 12 are fire insur- 
ance companies, 19 are life insurance com- 


years ago 


panies, nine are casualty companies, two 
are hospital service and medical indemnity 
associations, one is a reciprocal and one is a 
business trust. 


Another indication of the growth of the 
insurance industry in Florida is immediately 
apparent when consult the statements 
filed by the companies with the insurance 
department. During the calendar year 1953, 
the direct writings in Florida reached an 
all-time high of $383,814,895.35, an increase 
of 14 per cent over the 1952 writings. Direct 
losses paid amount to $139,012,056.25, an 
increase of only 10 per cent over last year 


we 


Other comparative figures are: 

Life insurance business in force in 1940 
$1,036,535,077 

Life insurance business in force in 1952 
$4,347,515,170 
319.42 

Net premiums received all classes of 
business—1940 $67,933,733 

Net premiums received all classes of 
$383,814,895 


Percentage of increase 


business—1953 


Florida life insurance 


premiums re- 
ceived—1940 $36,005,647 
Florida life insurance premiums re- 


$126,707,778 
251.91 
Number of agents and solicitors licenses 
issued for year 1943-1944 9,903 
Number of agents and solicitors licenses 
issued for year 1952-1953 40,615 
310.13 


ceived—1952 


Percentage of increase 


Percentage of increase 


(From October 1, 1953, to March 1, 1954, 
there were 37,552 licenses issued, which is 
only about 3,000 less than for the entire 
1952-1953 license period.) 
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Taxes collected as of June 30, 1944 
$1,426,385 
$5,687,980 
Accident and health direct writings in 
1940 . .$1,266,078 
Accident ‘and health direct writings in 
1952 . $33,293,357 
Percentage of increase. ba 530 


Taxes collected in 1953 


Accident and health losses paid in 1952 
wk . .$18,074,514 
Accident and health agents’ state tax in 
1952 $7,350 
You can readily see from this barometer 
of figures that the accident and health busi- 
ness has been the fastest growing phase of 
the industry in Florida during the past 12 
years, with an increase of 530 per cent. I 
believe that the nation-wide accident and 
health premium volume increase for the past 
11 years has been 500 per cent. 


Since January 1, 1948, under the Accident 
and Sickness Insurance Law passed by the 
1947 session of the Florida Legislature, the 
department has had the authority to approve 
or disapprove all accident and health policy 
forms sold in this state. The 1953 legisla- 
ture amended sections of the 1947 act and 
substituted the new Uniform Individual 
Policy Provision for the Standard Provi- 
sion. The 1953 act provides the policy- 
holders of Florida many advantages they 
did not have under the older law, such as 
a mandatory minimum grace period for 
payment of premiums, a two-year incon- 
testable period, extension of time under 
certain conditions for presenting proof of 
loss, and extension of time for filing notice 
on sick claims. 


Likewise, in 1949, an Accident and Health 
Agents Qualification Law was enacted rais- 
ing the prerequisites of qualification and 
requiring such agents to a written 
examination. Incidentally, fire and casualty 
agents have been reqyired to pass examina- 
tions since 1935 and life agents since 1947. 


pass 


I do not say this in any form of criticism, 
and I do not want to be misunderstood, but, 
in my opinion, if any segment of the busi- 
ness needed tightening up as to supervision 
and regulation, it certainly was the accident 
and health business. 


We in the insurance regulatory and super- 
visory capacities in the various states are 
performing the duties and responsibilities 
vested in us by state laws, and under Public 
Law 15, to regulate this fast-growing seg- 
ment of the business, to see to it that the 
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policyholders are protected, and to see to it 
that insurance supervision and regulations 






are maintained at state levels. the 
the p 
- ° all ty 
First-Time Agents lary 
Entering the Business p16 
3 j 2 pe 
From July 1, 1953, to March 31, 1954, the J serio 
following fees were received in the depart- } 45 pe 
ment for first-time applications for licenses (4) 
in Florida: ad 
inde 
Life agents’ filing fees at $5 { 16,035 (5) 
Fire and casualty agents’ and f th 
solicitors’ examination fees at the n 
$10 . . $12,730 poomp 
Accident and health agents’ filing 
fees at $10 $ 7,190) Fee" 
Adjusters’ application fees at $10 f (6) 
(from October 1, 1953, to Jan- 10n | 
uary 11, 1954) ..$ 1,140 a 
prore 
This means a monthly average of new] defin 


applications processed in the department of: J pyr . 


New life applications per month.. 356 


New fire and casualty agents and Revi 
solicitors per month.,.. ss ee Ne 
New accident and health agents’ Ame 
applications per month ..... . 79 | finan 
New adjusters’ applications per 1953. 
TRCN 8c Sct ti tire Aa ah tacks .. 22a eee 
ance 

The increase in the number of persons oF th 
entering the insurance business in Florida]... 
is due to: H. 


(1) Tremendous increase in population. | sity 
Twenty years ago we were what you might | strik 
call a rural state with a population of less } of 


or O 
than 1% million. Today, we are rapidly] gan, 
approaching what you might refer to as a} 9; j, 


cosmopolitan state with a population of 
over 3 million people. Florida had the greatest 
population increase during the past three By 
years of any area in the eastern half of the 7 
United States. 


(2) The development and expansion of 
Florida’s resources. Florida, in addition to 
being a tourist state and a citrus state, has 
many resources, such as the varied crops of 
the soil, oil, phosphate, pulpwood from 
timber, cattle, sponges, and so forth, which 
are being developed. 


(3) General increase in economic activity. 
The great population surge and the expan- 
sion of resources mean rapidly expanding 
markets, not only for retailers but for mant- 
facturers and wholesalers as well. Florida's 
sales tax receipts for 1953 were higher by 
14.9 per cent than in 1952. The buying power 
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of the state in 1953 increased by 12.3 per 
cent. We are already setting the pace for 
the Southeast and may one day be setting 
the pace for the nation. New businesses of 
all types incorporated in Florida from Jan- 
ary through November of last year totaled 
4516, which is a new record, and more than 
» per cent greater than the corresponding 
period in 1952. The national gain was only 
15 per cent. 

(4) Citizens of Florida are more insurance 
ninded and insurance conscious 

(5) Florida is becoming the insurance center 
if the Southeast. 
the many regional home offices of insurance 
companies that are being located in Florida, 
and the 44 insurance companies that are 
chartered in this state. 


[ have already mentioned 


(6) The business of insurance is a profes- 
ion today. The insurance underwriters and 
wents are generally recognized as men oi 
professional integrity and are considered 
definite leaders in their communities and in 


our state. 
Review of 1953 

Never before in any single year have 
American families added so much to theit 


financial security programs as they did in 
1953. 
bering 90 million, increased their life insur- 
ance to 304 billion, $400 million of insurance 
at the end of 1953—a 15 per cent increase 
over 1952. 

Holgar J. Johnson, president of the In- 
stitute of Life Insurance says: 
striking demonstration of the determination 
protect 
standard of living with greater guarantees 


The nation’s policyholders, now num- 


“This is a 


of our people to their improved 


They have under- 


of income replacement. 


By VESTAL LEMMON 


taken this in the face of rising living costs 
and a generally increased competition for 
the consumer doliar.” 

There were 793 legal reserve life insur- 
ance companies in the United States as-of 
June 30, 1953. 
companies in operation than there were vat 
the World War II. The greater 
part of the development of new life insur- 
ance companies has been in the southern 


There are now 325 more 


close of 


tier of states in recent years, an increase of 
250 since the end of World War II and of 
during the 12 months ending last June. 

formation of these new companies and 





expansion of those already existing in 


southern states have been important 


the 
factors in widening the ownership of life 


insurance in those states, at a rate surpassing 
that of the country as a whole. 


Prospects for 1954 


[ again quote Mr. Johnson, who predicts: 
“Life insurance looks forward to continued 
gains in 1954, with family protection making 
further advances and policyholder funds 
contributing still more to and 
economic needs of the nation. Life insur- 
ance needs are still growing and are far 


the social 


from being met by existing insurance.” 

Insurance in force today represents a 
much smaller ratio to personal income than 
was the case 15 or 20 years ago. Insurance 
in force today would have to be twice as 
great as it is to maintain the ratio of that 
earlier period. 

Therefore, I say again that the insurance 
field is fertile, the pasture is green and the 
opportunities are unlimited. It is a good 
time to be in the insurance business. 


[The End] 


Insurance and the Automobile— 


Where Are We Headed? 


Mr. Lemmon has been general manager 
of the National Association of Independ- 
ent Insurers since July, 1946. 


ESPITE 
the 


inroads made by 
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television, 
H-bomb and Senator McCarthy, 
the automobile remains one of the favorite 


topics of discourse by speakers and writers 
today. This, I 
prominent part it plays in our daily lives. 


believe, is because of the 
With more than 50 million passenger cars 
on the today, than a 
million accident fatalities to date, and with 
some 1,350,000 persons suffering bodily in- 


roads with more 
juries in 1953 alone, it is easy to understand 
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why the automobile continues to occupy so 
much of our attention. 


Today’s lawyer has special cause to 
maintain an interest in this machine. No 
other single mechanism in our society has 
created such a vast field of jurisprudence. | 
am told by seasoned trial lawyers in per- 
sonal-injury practice that from one fourth 
to one third of the filed court cases nowa- 
days arise out of automobile accidents. 


The insurance industry, too, has far more 
than a passing interest in the automobile. 
In 1953, premium writings of all forms of 
motor vehicle coverage in the United States 
totaled approximately $4 billion. 


Since the automobile has become an in- 
strumentality of almost singular importance 
both to the legal profession and to the insur- 
ance fraternity, it is appropriate to discuss 
some of the problems that this machine 
has created for us. It would, of course, not 
be feasible for me to review—or even to 
enumerate—all of the problems the auto- 
mobile insurance industry is concerned 
with at the present time. I shall have to 
by-pass many of them, including what is 
probably the most critical of all: namely, 
the question of how we can improve traffic 
safety and reduce the terrible yearly toll 
in lives and human suffering. 


The insurance field has observed certain 
current trends which we find somewhat 
disquieting. Three of these I deem of par- 
ticular significance: 


First, it is a well-known fact that the 
measure of damages applied by juries in 
automobile accident cases has undergone 
a tremendous upward movement in recent 
years. Second, there has been some broad- 
ening of the traditional concepts of liability 
in automobile cases, and an even more 
sweeping extension of liability is being 
advocated in certain circles. Third, there 
has been agitation for legislative measures 
to make it more certain that funds will 
be readily available to indemnify persons 
suffering injury or property damage in 
automobile accidents. 

Although they appear to operate inde- 
pendently, these trends in our view all point 
in the same direction—that of increasing 
the over-all cost burden which the auto- 
mobile insurance companies, and thus in 
turn the motoring public, must bear. 


Let me elaborate on each of these points. 





1 New York Judicial Council Report for 1951, 
p. 34; Report for 1952, p. 40. 

28 NACCA Law Journal 235; 7 NACCA Law 
Journal 224, 


370 


(1) Upsurge in Jury Awards 


Between 1941 and 1951 the average jury 
verdict for plaintiff in the New York 
Supreme Court increased almost 150 per 
cent... During the same ten-year period 
the cost-of-living index went up only about 
73 per cent. Thus, the level of verdicts in 
that court shot up at over twice the rate of 
the general inflationary spiral. 


This experience in New York is by no 
means unique. We hear today of verdicts 
of $100,000 for partial disability and $400,000 
for total disability of middle-aged workers 
in the relatively low-income groups.’ Even 
the non-wage-earning housewife has now 
invaded the $100,000-and-over verdict bracket: 
Awards which only a decade or two ago 
would have stirred excited comment have 
now become relatively commonplace. 


A particularly notable phenomenon is the 
extent to which awards nowadays are 
founded on intangible and nebulous ele- 
ments of damage such as pain and suffer- 
ing, and mental and emotional distress. It 
recently has been suggested by a plaintiff's 
attorney that the discomfort and pain of 
lying in fracture frames in a hospital is 
reasonably worth $100 a day to an injured 
party. Perhaps this suggestion does not 
shock you. _ But stop and think of the 
possible implications of applying this meas- 
ure of damages to a case of long-continued 
suffering. $100 a day means $36,500 a 
year. Multiply it by a life expectancy of 40 
or even 20 years and see at what you arrive. 


If my example seems extreme, let me 
point to a case tried not long ago in the 
federal district court in New York * where 
the jury awarded $40,000 to the estate of 
the decedent for ten hours of pain. This 
verdict was in addition to an award of 
$75,000 for wrongful death. If this measure 
of damages per hour of pain should be 
projected into a case involving long-continued 
suffering, just imagine what an astronomical 
verdict could result! Could insurance com- 
panies pay such verdicts and remain sol- 
vent? Where would they get the money? 


I would be the last one to contend that 
an injured party should be deprived one 
iota of the amount of damages he rightly 
deserves, simply to keep the cost of insur- 
ance down. Neither I nor anyone I know 
in the insurance industry would ever urge 
such a proposition. 


38 NACCA Law Journal 236. 

4 Naylor v. Isthmian Steamship Company, % 
F. Supp. 422; rev’d 187 F. (2d) 538, but not on 
grounds of excessiveness. 
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But the crucial question is: What is the 
measure of fair damage for a given injury? 
Are there any rational limitations on the 
heights to which awards can soar? It is 
certainly something to ponder. 


(2) Broadening of Concept 
of Liability 


The second trend I have mentioned is 
that of broadening of the concept of liability 
in automobile accident cases. As you know, 
in automobile bodily injury and property 
damage cases, most states in the United 
States still follow the common law rule 
that the defendant’s negligence must have 
been the proximate cause of the injury or 
damage and that the plaintiff must have 
been free from contributory negligence. 
You may or may not know, however, the 
extent to which efforts are being made in 
many state legislatures to relax this rule, or 
to abandon it completely in favor of a rule 
of liability regardless of fault. 


The comparative negligence doctrine.-— 
One type of proposal, which is not new 
but has received considerable attention in 
the past few years, is the so-called rule of 
“comparative negligence.” There are many 
different types of comparative negligence 
proposals, but they all have in common 
the elimination of contributory negligence 
as a complete defense, and substitution of 
arule calling for comparison of the degrees 
to which plaintiff and defendant respec- 
tively are at fault. 


Five states— Georgta, Mississippi, Ne- 
braska, South Dakota and Wisconsin— 
have applied this doctrine in varying forms 
to their general laws of negligence. In 
addition, a number of other states have 
adopted it for application to limited types 
of cases, such as, for example, railroad- 
crossing accidents. 


’ 


Probably the most drastic form of com- 
parative negligence rule is the one found 


in Mississippi, which provides that the 
plaintiff's contributory negligence shall not 
bar a recovery, but that his damages shall 
be diminished in proportion to the amount 
of negligence attributable to him.® This 
means that a plaintiff could be 90 per cent 
at fault and the defendant only 10 per cent 
and yet the plaintiff could recover. Of 
course, theoretically, his recovery would in 
such instance be limited to 10 per cent 


of his damages, but in actual practice he 
often comes out far better. Look, for 
example, at the case of Yazoo and Mississippi 
Valley Railroad Company v. Williams, 114 
Miss. 236, 74 So. 835 (1917), where the court 
held that plaintiff was guilty of “gross” 
negligence and defendant only of “mere” 
negligence, and yet plaintiff was allowed 
approximately 50 per cent of his damages. 


A more moderate form of comparative 
negligence law is that prevailing in Wis- 
consin. There plaintiff is completely barred 
if his negligence equals or exceeds de- 
fendant’s; if plaintiff’s negligence is less 
than defendant’s, he may recover, but his 
recovery is diminished proportionately. Thus, 
if plaintiff bears 50 per cent or more of 
the fault, he gets nothing. If he bears 49 
per cent of the fault he can recover 51 per 
cent of his total damages, and so on. It 
has been suggested by some that a more 
logical rule under the Wisconsin law would 
be to allow plaintiff to recover only that 
percentage of his total damages which is 
represented by the difference between his 
degree of fault and defendant’s degree of 
fault. Thus, where the ratio was 49 per 
cent to 51 per cent he would receive only 
2 per cent of his total damage. Where it 
was 35 per cent to 65 per cent he would 
receive 30 per cent of his damage. 


Our Association has long been opposed 
to the replacement of the defense of con- 
tributory negligence by any form of com- 
parative negligence rule. 


In the first place, we believe that the 
principle of contributory negligence as a 
complete defense is one of several rules 
that make up an important disciplinary 
policy and attitude of our system of laws. 
It is a corollary to the familiar rule that 
one who breaks a contract cannot recover 
damages for a breach by another; it is 
also a corollary to the principle that he who 
comes into a court of equity must come 
with clean hands. In other words, the law 
says to the plaintiff in a tort case: “Al- 
though the defendant was negligent, you, 
too, violated the rules of careful conduct. 
Our courts cannot be burdened with such 
cases and we therefore leave both of you 
as we find you.” 

Proponents of comparative negligence 
argue, however, that the contributory negli- 
gence doctrine is too harsh. They generally 
cite the extreme example of the theoretical 
plaintiff who is only 1 per cent negligent 





5 Actually, it can be said that the Mississippi 
statute is not, strictly speaking, a truly com- 
parative negligence law at all, for it does not 
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bar a plaintiff whose fault was greater than the 
defendant's. 
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Mr. Lemmon states that adoption of 
the comparative negligence doctrine 
tends to stimulate litigation. 


and is thereby completely barred from 
recovery against a 99 per cent negligent 
defendant. I have asked our legal counsel 
and counsel for some of our member com- 
panies whether they ever have heard of 
a case of a plaintiff being found 1 per cent 
or even 5 per cent or 10 per cent contribu- 
torily negligent, so as to bar him from 
recovery. They assure me that they haven't; 
and, furthermore, they insist that from a 
practical standpoint such a case would vir- 
tually never occur, because in an instance 
where the degree of plaintiff’s fault appears 
negligible as compared to defendant’s fault, 
the jury will ordinarily ignore it and find 
that plaintiff was exercising due care for 
his safety. 

A second reason for our opposition to 
the comparative negligence doctrine is that 
its adoption tends to stimulate litigation. 
Under a contributory negligence rule a 
plaintiff who knows he is partly at fault 
will be inclined to accept a _ reasonable 
settlement out of court, realizing that if 
he takes his case into court he may recover 
nothing; his attorney, too, is also likely to 
favor settlement in such a doubtful case, 
especially if he is handling the case on a 
contingent fee basis. Under a comparative 
negligence rule, if any degree of negligence 
on the part of the defendant can be proved 
definitely, there is almost a certainty of re- 
covery of something by the plaintiff, even 
though he too may have been at fault. 


You may say that my statement is not 
fully applicable to a state like Wisconsin, 
where the plaintiff must show that his 
fault was less in degree than the defend- 
ant’s. However, a recent case arising in 
Wisconsin illustrates that even under their 
so-called “enlightened” form of comparative 
negligence statute, the plaintiff is often 
treated royally. 

In the case of Maynard v. Chicago, Mil- 
waukee, St. Paul & Pacific Railroad Company, 
now pending before the United States Dis- 
trict Court for the Northern District of 
Illinois, the facts were briefly as follows 
Plaintiff, an employee of an independent 
contractor, was hired by a power company 
in Wisconsin to paint some towers located 
adjacent to ‘the defendant railroad’s right- 
of-way. It was a hot day, and at noon 
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plaintiff entered upon defendant’s right-of- 


way and sat down to eat his lunch under 


the ninth of a string of ten box cars, with 
his legs extending across the tracks, a few 
feet from thé wheels. A switching engine 
commenced “dropping” the other 
end of the string of box cars, which caused 
the car under which plaintiff sat to move, 
cutting off both his legs, one arm and part 
of the other hand. The jury found the 
plaintiff 40 per cent negligent and defend- 
ant 60 per cent negligent, and then awarded 
plaintiff $420,000 damages. (It is to be 
assumed that the jury found plaintiff's 
total damage to have been $700,000.) De- 
fendant moved new trial, and 
arguments are now submitted on 


cars at 


for a 
being 


has 


that issue. 


In spite of how much we may be moved 
to pity the terrible plight of this plaintiff, 
[ am sure you will agree that the results 
reached in this case would only be possible 
under a comparative negligence rule. Ina 
contributory negligence jurisdiction — the 
court would in good conscience have been 
impelled to direct a verdict for defendant. 

\ third reason why we oppose the compara- 
tive negligence rule—at least, the Mississippi 
brand—is that it places a nuisance value on 
practically every claim where a defendant 
can conceivably be considered in any meas- 
ure at fault. 
nuisance-value 


The costs of settling these 
cases must be borne, of 
course, either by the defendants or, if the 
defendant is insured, by the policyholders. 

There are other reasons for our Associa- 
tion’s opposition to-the comparative negli- 
gence principle; but I shall not attempt at 
this time to cover them. 


Each year brings a flood of bills into 
the legislatures of many of the states to 
establish the comparative negligence rule 
1 f other. The proponents 
of these bills are often attorneys, and all 


In one torm Or 
too frequently, attorneys who principally 
represent plaintiffs. This is unfortunate. | 
submit that the members of the bar should 
think seriously before they openly sponsor 
legislation which may in the last analysis 
be detrimental to the interests of the public. 
This is especially true of legislation which 
may be viewed by some as operating to 
the pecuniary advantage of the 
lawyers themselves. Superior Court Judge 
William J. Palmer stated in the Los Angeles 
Bar Bulletin in November, 1952, that “if a 
statute introducing to California what is 
commonly called the doctrine of compara- 
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The compensation type of plan is ob- 
jectionable, according to the author, 
in that it encourages malingering, 
collusive and fraudulent claims and 
other such practices which are both 


costly and demoralizing. 


tive negligence should be enacted, it ought 
to come into being because the people want 
it and will be good for the 
people, not because lawyers want it.” Thus 
far, there hasn’t been any perceivable ground- 
swell of public sentiment for comparative 
negligence; and I don’t think any is likely 
to be generated, if the true implications of 
such measures are known. 


because it 


Proposals for a compensation plan.— 
There who would do 
away entirely with the element of fault in 
automobile accident cases and compensate 
every person who suffers injury therefrom. 


are some persons 


The exponents of this viewpoint would set 
up a system somewhat akin to workmen’s 
compensation, whereby every injured party, 
regardless of fault, would receive an award 
based on the gravity of his injury or where, 
beneficiary would 
receive a lump-sum death benefit. 


in case of death, his 


A state-owned compensation plan for 
automobile accidents has been in operation 
in the province of Saskatchewan since 1946. 
None of the states in this country has 
seen fit to follow its example, and no cur- 
rent move in that direction is discernible 
in any of the legislatures. Nevertheless, as 
I shall point out in a moment, the prospect 
of a potential swing to this doctrine is 
always present, and we should not discount 
its danger. 


The principal arguments advanced by 
the proponents of the compensation plan 
are: First, the courts under the negligence 
system are inadequate to carry the load 
of automobile thrust upon them; 
second, the question of who is at fault in 
most cases is highly nebulous, and juries 
have no standards upon which to base their 
verdicts; third, the costs involved in litigat- 
ing automobile accident cases are. excessive 
and wasteful; and fourth, at present many 
victims of automobile accidents go uncom- 
pensated. 


cases 


These arguments may sound impressive 
at first; however, upon close scrutiny we 
find many flaws and dangers inherent in 
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any system of compensation for automobile 
accident injuries. Some of these are: 


First, a compensation plan as applied to 
the field vio- 
lence than the comparative negligence doc- 
trine to the principle I mentioned before: 
namely, that a person should in large meas- 
ure be responsible for injuries he brings 


automobile does even more 


upon himself by his own careless acts. 
Some of us are still old-fashioned enough 
to believe that the state should not insulate 
the individual against every risk or danger 
in everyday life—including the results of 
his own recklessness—but should continue 
from him a reasonable degree of 
personal responsibility. 


to exact 


Under a compensation plan, if driver A, 
traveling at 90 miles an hour on the wrong 
side of the effort to 
pursuit by a traffic policeman, should collide 
with an approaching car driven by driver 
B, who is proceeding at 25 miles per hour, 
every precaution for his own 
safety, and driver A should be permanently 
disabled, he could recover the maximum 
benefits under the plan. Similarly, a drunken 
driver could collect for injuries incurred in 
recklessly running into another car which 
standing 
These may sound like extreme cases, 


road in an escape 


observing 


has been parked legally and is 
still. 
but the fact remains that they could occur, 
way of excluding them 
from coverage under a compensation plan 
without altering the basic theory of that 
type of plan. 


and there-is no 


Second, the question of what limits should 
be placed upon awards under a compensa- 
tion plan presents an almost 
dilemma. If the limits are placed at a 
relatively low level, as is the case in Sas- 
katchewan, a wage earner who has suffered 
really serious permanent disablement through 
no fault of his will receive only a 
mere pittance in comparison to his total 
Thus, in Saskatchewan a person who 
both arms or both feet or the sight 
of both eyes gets $2,000. For total disa- 
bility he gets a maximum of $20 a week 
fora period of slightly over two years, or 
a grand total of $2,400. If any 
justification at all for today’s verdicts in 
plaintiffs’ 


impossible 


own 


loss. 


loses 


there is 


automobile accident cases—and 
lawyers as a group would be the last ones 
to deny it, I am can that 
under the limits provided in the Saskatche- 
system the amounts received by a 


seriously injured person are trifling. 


sure—you see 


wah 


On the other hand, if the upper limits on 
awards be increased to a level high enough 
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to provide what plaintiffs’ lawyers consider 
to be adequate indemnification for serious 
loss, the costs that would have to be loaded 
upon the public, either by way of premiums 
under a privately operated plan, or by way 
of taxes or assessments under a state- 
owned plan, would be staggering. Under 
our existing system of private liability in- 
surance, spiraling jury awards already have 
pushed claim costs—and in turn, premium 
rates—alarmingly high. If we were to elimi- 
nate the necessity of a showing of fault, 
there is no telling how far the snowball 
would go once it started rolling. 


Thus, under a compensation plan you 
must choose between, on the one hand, the 
prospect of limiting benefits to the point 
where the really serious cases are inade- 
quately compensated, or, on the other hand, 
the prospect of writing out a blank check 
to finance an unlimited gravy train for 
every one of the millions of persons who 
suffer injuries in automobile accidents. 


The compensation type of plan is also 
objectionable in that it encourages malinger- 
ing, collusive and fraudulent claims and 
other such practices which are both costly 
and demoralizing. This would be especially 
true with respect to injured parties who 
are not wage earners, such as housewives, 
children and unemployed and retired per- 
sons; these persons therefore would lack 
a strong incentive to return from a disabled 
status to a working status. Even the 
cumbersome and expensive device of em- 
ployment of a large permanent investigating 
force could not overcome this evil, judging 
from the difficulties we see encountered by 
county and state organizations which ad- 
minister unemployment, disability and old- 
age benefit payments. 


There are numerous other defects and 
dangers inherent in a compensation plan, 
but I shall not attempt to cover them here. 
I do want to make one more point, how- 
ever, and that is to refute an argument 
which is often advanced by its proponents. 
An attempted parallel is commonly drawn 
between the application of the compensa- 
tion principle to the workmen’s compensation 
field and to the automobile accident field. 
There is simply no basis for comparison 
between the two fields. 


Workmen’s compensation laws were adopted, 
as you know, for the purpose of avoiding 
the rather harsh results that often flowed 
from the application of the traditional prin- 
ciples of negligence law to an employee 
injured in the course of his employment. 
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The legislators said, in effect, “Because of 
the special circumstances involved, we will 
make an exception to the general laws of 
negligence in the case of accidents arising 
in the course of employment.” The situa- 
tions to which this special exception applied 
were carefully limited, of course. Thus, 
an employee who takes the employer’s 
automobile out on a joy ride without per- 
mission is not covered under workmen’s 
compensation. 


There are many _ significant factual 
differences between the relationship of 
employer-to-employee and the relationship 
of motorist-to-motorist or motorist-to-pe- 
destrian. The former is a close, continuing 
relationship; the latter is a brief, fleeting 
encounter between complete strangers. In 
the former, the operations which may give 
rise to injuries are largely under the control 
of the employer, and he thus has both an 
opportunity and an incentive for accident- 
prevention measures. In addition, the fact 
that every injured party is a wage earner, 
with easily determined standards of earn- 
ing capacity, is an aid to economical ad- 
ministration of the plan; this also makes 
it possible to predict with some degree of 
certainty the potential costs of the plan. 


None of these factors would be present 
in a compensation plan for motor vehicle 
accidents. Incentive for accident preven- 
tion would, if anything, be lessened. As 
I have pointed out, malingering and false 
and collusive claims would be encouraged, 
particularly in the case of persons not 
having a regularly earned income. The 
potential costs of such a plan are by % 
means predictable, but would be anybody’s 
guess. 


It is therefore completely unrealistic to 
draw any attempted comparison between 
workmen’s compensation, which applies 
only to a well-defined and limited situation, 
and an automobile compensation plan, with 
its universal application under an _ utterly 
undefinable and uncontrollable situation. 


(3) Measures to Assure 
Financial Responsibility 
The third trend I have referred to deals 


with the matter of availability of funds 
to pay judgment in an automobile accident 


case. The question involved is that of how 
far the state can and should go in assuring 
that, if and when an injured party caf 
establish that he is entitled to damages, 
there will be money on hand to pay those 
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damages. Seldom does a legislative session 
pass in any state without one or several 
proposals directed toward this question. 


Thirty years ago relatively few of the 
automobiles which traveled the highways 
of the United States were covered by 
liability insurance to indemnify another 
person for loss or injuries caused by such 
yehicles. In an effort to correct this situa- 
tion many states, starting with Connecticut 
in 1926, enacted so-called “financial respon- 
sibility” laws, providing that an auto owner 
involved in an accident and ordered to pay 
a judgment shall lose his driving privileges 
if such judgment remains unsatisfied. These 
laws proved of only limited effectiveness 
in bringing about an increase in the per- 
centage of insured motorists, principally 
because of the fact that they operated only 
after judgment. Starting with the State of 
New Hampshire in 1936, an improved type 
of law known as a “safety responsibility 
law” was substituted for the older measure. 
During the ensuing period nearly all the 
states adopted these improved safety re- 
sponsibility laws. Their effectiveness has 
varied from state to state, principally be- 
cause of differences in administration; but 
the general success of these laws is demon- 
strated by the fact that in 1950 some 73 
per cent of the cars in the country carried 
bodily injury liability insurance,® and the 
percentage is believed to be even higher now. 

The safety responsibility laws provide 
that persons involved in automobile acci- 
dents resulting in bodily injury, or to prop- 
erty damage in excess of a set minimum, 
commonly $50 or $100, must report the 
accident to the proper state official. Within 
a fixed period thereafter, each party, re- 
gardless of fault, must evidence his ability 
to respond in damages either (1) by show- 
ing that he has liability insurance conforming 
to certain statutory standards, (2) by post- 
ing an indemnity bond or (3) by depositing 
cash or securities with the state officials. 
If he fails to do so, his driving privileges 
and automobile registration are subject to 
cancellation. Furthermore, these laws pro- 
vide that every person so involved in an 
accident must thereafter maintain either 
liability insurance coverage or one of the 
above substitutes as a prerequisite to the 
tight to operate a vehicle. 


The safety responsibility law therefore 
provides an incentive for safe driving and 


*See Marryott, ‘‘Automobile Accidents and 
Financial Responsibility,’’ The Insurance Law 
Journal, November; 1953, p. 759. 
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for the carrying of automobile liability in- 
surance. A properly administered law of 
this type, coupled with other measures in 
the field of driver licensing and automobile 
registration, can bring up the percentage 
of insured drivers close to the 100 per cent 
level. For example, in New York State it 
is estimated that more than 96 per cent 
of the auto owners currently carry liability 
insurance. Of course, it does not follow 
that the remaining 3 or 4 per cent of the 
auto owners in New York are irresponsible; 
many uninsured motorists are able to make 
the deposits in lieu of insurance. In 1952, 
for example, more than 5,000 such deposits 
were made in New York State, aggregating 
in excess of $1 million. 


In spite of the great progress that has 
been made under safety responsibility laws, 
agitation has continued in some circles for 
adoption of measures to close completely 
the so-called “gap” of motorists who do 
not carry liability insurance. Strangely 
enough, the strongest pressure for closing 
this gap in recent years has manifested 
itself in New York State, which has the 
highest percentage of insured drivers of 
any state having the safety-responsibility 
type of law. This pressure is largely at- 
tributable to the fact that the Governor of 
New York has seen fit to make a political 
issue out of this problem, but he has been 
rebuffed repeatedly in this endeavor. 

Two principal types of measures have 
been put forth. One is in the form of 
legislation providing that no person can 
register his automobile with the state unless 
he furnishes proof that he has _ liability 
insurance coverage or an indemnity bond, 
or unless he deposits cash or securities. 
Under a variation of this type of law, such 
proof of financial responsibility would have 
to be furnished when applying for a driver’s 
license rather than for automobile regis- 
tration. 


These laws are commonly known as 
“compulsory liability insurance laws.” Only 
one state—Massachusetts—has adopted this 
type of law for application to all drivers, 
although New York and Maryland have 
imposed such requirements with respect to 
drivers under 21. 


The other measure frequently advocated 
as a supposed solution to the so-called 
“uninsured-motorist problem” is the un- 
satisfied-judgment fund law. Although there 
are many variations of this approach, they 





all have in common the feature that a fund 
is created from which are paid: claims, 
within specified limits, of injured persons 
who have proceeded to judgment against 
the other party to an automobile accident, 
but are unable to collect the judgment in full. 


Let me summarize briefly our attitude 


toward these two types of measures. I 


want you to keep in mind, however, that 


the 
insurance field there are bound to be vari- 


in an industry as large as casualty 
ous shades of belief on this sort of question; 
therefore it that 
100 per what I 


going to say. 


there is 


am 


said 
unanimity on 


cannot be 
cent 


Compulsory automobile liability insur- 
ance.—Turning first to compulsory liability 
insurance, I suppose that many of you who 
have never discussed this issue with casualty 
insurance people might leap to the mistaken 
conclusion that insurers would favor such 
legislation, since it would force practically 
everyone to buy an insurance policy. Fur- 
thermore, I would guess that to many, if 
not most of you, the idea of making every 
motorist carry liability insurance sounds 
like a simple, logical and fair proposal. 
However, when you realize that Massa- 
chusetts adopted this form of law more 
than 25 years ago and no other state has 
seen fit to follow its example, it should 
warn you that there must be a great deal 
to be said on the other side of the question. 


First, I want to correct any belief you 
may harbor that we of the insurance indus- 
try like the idea of having the government 
order people to buy our product. It runs 
counter to our political philosophy and, in 
addition, it just doesn’t foster good public 
relations. 

In the 47 states other than Massachusetts, 
the public, I believe, looks upon automobile 
insurance as one of a number of valuable 
commodities and services it can, but does 
not have to buy. In Massachusetts, how- 
ever, the automobile liability insurance 
premium is viewed by the motorist as some- 
thing in the nature of a tax or fee imposed 
as a condition to the privilege of operating 
an automobile. People just don’t like taxes. 
As a result, the Massachusetts voter has 
fallen easy prey to certain politicians who 
have made automobile insurance rates the 
subject of continued political opportunism. 
The entire existence of the Massachusetts 
compulsory law has been marked by a 
costly, wasteful harangue between legisla- 
tors, governors and insurance commissioners. 
Every year hundreds of speeches are made, 
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8 
The effectiveness of “safety respon- 
sibility laws” has varied from state 
to state, principally because of dif- 
ferences in administration; but the 
general success of these laws is dem- 
onstrated by the fact that in 1950 
some 73 per cent of the cars in the 
country carried bodily injury lia 
bility insurance, and the percentage 
is believed to be even higher now. 
a 


scores of bills are introduced and countless 
hours of the time of public officials are 
wasted in disputes over rates, geographical 
rating classifications and similar matters 
that really never, and should never, 
be settled on a political basis. 


can 


Governors and legislators have campaigned 
for office on the cutting auto 
insurance rates, only to find that such steps 
were not possible without endangering sol- 
One insurance commis- 
sioner resigned because he was told to use 
political rather than mathematical 
siderations in reviewing rate filings.  In- 
surance companies in Massachusetts have 
lost money heavily on automobile liability 


pledge of 


vency of insurers. 


con- 


coverages. 

Massachusetts also has demonstrated that 
a compulsory insurance law falls far short 
of providing complete protection to its citi- 
zens. * It cannot assure them that they will 
be indemnified if they are struck by 4 
negligent nonresident motorist, or by a 
resident of Massachusetts who is an “in- 
surance dodger,” or by a hit-and-run driver 
or a driver of a stolen car. Even more signifi- 
cant is the fact that under the Massachusetts 
law fewer motorists buy liability insurance 
coverage in excess of the statutory mini- 
mum than people in states such as New 
York, for example. It seems that when 
the state says to a motorist, “Before you 
can drive your car you must have an insur- 
ance policy providing at least $5,000 cov- 
erage if you injure another person of 
$10,000 if you injure several persons ina 
single accident,” the motorist is inclined to 
buy a policy meeting just those require 
ments and no more. Fewer motorists 
under a mandatory law buy policies with 
limits of $20,000/$40,000 or $50,000/$100,000 
or $100,000/$300,000. Thus, an_ injured 
party who suffers a really substantial loss 
may find that ke can collect perhaps $5,000 
of it, but his chances of being compensated 
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for his entire loss are smaller in Massa- 
chusetts than they are in New York. 

We of the insurance industry 
that the public is better protected in a 
state like New York, where 96 per cent 
of the motorists carry insurance, than in 
Massachusetts, where perhaps 99 per cent 
of the motorists carry insurance, but where 
on the average they carry lower limits of 
coverage. 

The industry and it is not an 
empty fear—that such a law will lead 
ultimately to the complete usurpation by 
the state of the automobile insurance busi- 
ness. This could well be brought about 
by the following cycle of events: A com- 
pulsory automobile insurance law increases 
insurance company loss costs by encourag- 
ing nuisance-value claims, by stimulating 
litigation the already 
prevalent tendency of some juries to “soak” 
the insurance companies. It also increases 
administrative expenses of insurance com- 
panies in investigating questionable claims. 
Under forms of compulsory laws 
that have been proposed, even the govern- 
mental cost of administering the law, which 
entails the processing of records on mil- 
lions of auto owners or drivers, is saddled 
on the insurers. This inevitably results in 
a need for higher premium rates. How- 
ever, as I have pointed out, there is usually 
strong political pressure to push premium 
rates down. The fire of these two 
conflicting forces can easily lead to destruc- 
tion of competition and incentive for private 
enterprise, and to demands for entry by the 
state into the automobile insurance business. 


believe 
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and by increasing 


some 


cross 
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Massachusetts to 


Although not yet 
built up in the point 
where the state has actually entered into 
the business, bills proposing this step have 
been introduced in every recent session of 
its legislature, and it is not beyond the 
realm of possibility that one of these days 
such a bill will succeed. Actually, in Massa- 
chusetts there are certain peculiarities in 
the compulsory law which, while making 
the law less comprehensive in 
spects, also down the operation of 
the cycle I have just described leading to a 
state fund. However, if the present trend 
of losses suffered by the insurance industry 
in the liability field in Massachusetts con- 
tinues, the ultimate intervention of the 
state into the actual business of writing 
insurance there is a distinct possibility. 
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slow 


Unsatisfied-judgment funds.—The other 
type of legislative measure often proposed 


with respect to the so-called “uninsured- 
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2 
There is no need for any state to 
make the plunge into compulsory in- 
surance or an unsatisfied-judgment 
fund plan, Mr. Lemmon contends. 
e 


motorist problem” is that providing for 
creation of an unsatisfied-judgment fund, 
out of which would be paid the claims of 
persons who cannot collect judgments from 
the parties at fault. Only two states, 
North Dakota and New Jersey (where the 
plan will not become fully operative until 
next year), have adopted such funds. 
Under one form of measure (such as is 
found in North Dakota) the fund is state- 
owned and operated. The insurance indus- 
try is strongly opposed to this type of 
fund as an unwarranted invasion by govern- 
ment of a private business function. 
Under another form of plan the fund is 
operated by private insurance companies, 
either wholly on their own, or (as is the 
case in New Jersey) under the sanction and 
supervision of the state authorities. Although 
there is some divergence of opinion as to 
the desirability of the company-operated 
fund, the prevailing view of the industry, 
including our Association, is opposed to 
them as well as to the _ state-operated 
funds. Even the company-operated fund 
involves an undesirable step in the direction 
of state operation of the insurance industry. 


Other alternatives—We of the industry 
contend that there is actually no need for 
any state to make the radical plunge into 
either compulsory insurance or an unsatis- 
fied-judgment fund plan. As I have said, 
the existing safety responsibility laws have 
done wonders in increasing the ratio of 
insured cars. By further strengthening of 
these laws to provide for impoundment of 
the vehicles of irresponsible drivers in- 
volved in accidents, we believe this ratio 
can be made to approach the 100 per cent 
level. But what about the small gap of 
uninsured cars that still remain, and which 
remain even under a compulsory law? 

You may be interested to know that 
the insurance people have developed a 
simple, workable solution to that problem. 
In New York this year a plan was pro- 
posed—known as the “voluntary industry 
plan.” It provides that insurance companies 
would, for an added premium of only a 
few dollars a year, place an endorsement 
on your automobile liability insurance policy 
which would guarantee that if you or mem- 
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bers of your family are injured or your 
car is damaged by an uninsured and irre- 
sponsible motorist, the insurance company 
will pay your damages within limits of 
$10,000 for one person and $20,000 for all 
persons injured in one accident. The plan 
would require statutory authorization, and 
so far the New York Legislature has not 
seen fit to adopt it. 

These are not the only proposals the 
industry has brought forward to solve the 
uninsured-motorist problem. Right at this 
time a group of California companies are 
working on an alternate plan, which will 
merit careful study by insurers in other 
states. In short, the automobile insurance 
industry is definitely in step with the times 
and is putting forth sound, constructive 
proposals to meet the needs of the motoring 
public on this problem. 


Where Will These Trends Lead? 


I have now described for you three alarming 
trends respecting the automobile insurance 
field: first, the upward spiral of jury awards; 
second, the broadening of the concepts of 
liability; and, third, the proposals for com- 
pulsory insurance or unsatisfied-judgment 
fund measures. I would like now to con- 
sider the possible implications these trends 
carry for us in the insurance field and for 
you in the legal profession. 

The first two of these trends obviously 
are calculated to increase immensely the 
already heavy burden which the insurers 
are now bearing in terms of loss payments 
and loss expenses. A compulsory automo- 
bile liability insurance law would further 
aggravate this situation. 


The insurance industry’s concern over 
these trends toward higher loss costs and 
expenses is no empty fear. During the 
five-year period from 1948 to 1952 the 
average loss ratio (that is, the ratio of losses 
and loss-adjustment expenses to net earned 
premiums) of all stock fire and casualty 
insurance companies in the United States 
increased 12%4 per cent on bodily injury 
liability coverage. Translated into non- 
technical terms this means that in 1952, 
for every premium dollar the companies 
took in for liability coverage, they paid 
out 12%4 cents more in claims and claim- 
adjustment expenses than they had paid 
out in 1948. 

These companies were able in the face of 
a general inflationary economy to reduce 
their administrative and overhead expenses 
by approximately 6% per cent over the 
same period. In spite of that fact we find 


378 





that in 1952 the combined loss ratio and 
expense ratio of these companies on auto- 
mobile liability coverage was 102.8 per cent, 
In other words, the losses, adjustment ex- 
penses and overhead expenses of these 
companies on that line of business actually 
exceeded by 2.8 per cent the net earned 
premiums. 


Now, whenever an insurance industry 
spokesman laments this upsurge of losses 
and loss expenses, and expresses concern 
over the future, there are some on the 
plaintiffs’ side of the fence who say: Why 
should you worry? You insurance com- 
panies are not really bearing the losses; 
you can simply charge it back upon your 
policyholders in higher premiums. 


In expressing this all-too-prevalent view- 
point, these persons overlook several salient 
facts: 


First, whereas loss costs and expenses 
are free to rise to the skies, premium rates 
are closely regulated by the states. Second, 
the rates an insurer is permitted to charge 
are based on past experience, tempered 
by his judgment as to what the future 
experience may be. Since the policy issued 
today at today’s premium level may give 
rise to claims which will not be settled or 
adjudicated until several years hence, you 
can see that a continuous inflationary spiral 
tends to leave rates perpetually one jump 
behind losses and costs. Third, automobile 
premiums cannot be raised _ indefinitely 
without reaching the level where the motor- 
ing public will refuse to pay them, and will 
look around for alternatives. That level 
is not too far distant in some areas. In 
New York City, for example, an auto 
owner with a young driver in the family 
must pay a premium of over $288 for 
$100,000/$300,000 personal injury and $5,000 
property damage limits for his liability in- 
surance; those limits are actually none too 
high in the face of some of the verdicts 
currently being rendered. 


When this danger point—beyond which 
the motorist simply won’t stand for further 
rate increases—is reached, there is no telling 
what the political consequences might be. 
Such a situation would provide a perfect 
opening for the advocates of a compensation 
plan to step in with proposals to take the 
whole subject of automobile insurance out 
of the hands of the insurance companies and 
the negligence lawyers and put it under 
government sponsorship. 


All of us will agree, I am sure, that 
this step would be contrary to the public 


interest. [The End] 
IL J— June, 1954 
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How an Insurance Company 


Helped a State-Wide Safety Program 


By BERNARD BURSTEIN 


The author is safety director, Auto- 
mobile Association of New Jersey. 





T HE PURPOSE of my paper is to tell 
you the story of how one company—the 
Automobile Association of New Jersey and 
its wholly owned subsidiary, the Atlantic 
Casualty Insurance Company—instituted and 
carried out a state-wide traffic safety pro- 
gram. My purpose also is to give you 
facts—the fact that accidents on our high- 
ways cause insurance companies to lose 
money; the fact that Jess highway accidents 
can mean, cold-bloodedly, more money for 
insurance companies; the fact that any pro- 
gram designed to lessen highway accidents 
must of necessity be a long-range, continu- 
ing program; and the fact that anything 
that benefits the insurance company must 
benefit its insureds—its customers—by rea- 
son of fewer deaths, fewer injuries and 
lower premiums. 


These too are facts: $3 billion of eco- 
nomic loss, continuing high premiums and 
horrible injuries are due to automobile acci- 
dents each year. 


What could we, one casualty company 
and an automobile association, do in New 
Jersey to help reduce the number of acci- 
dents on our highways? 


Everyone is accident conscious; everyone 
seems to be aware of the necessity for 
safety on our highways, the necessity for 
safe driving. However, safe driving to 
most of us seems to mean safe driving by 
the other fellow. Accidents don’t always 
happen only to the other fellow nor are they 
always caused by the other fellow. Some- 
times, whether we admit it or not, we cause 
accidents. 


There are many reasons why we cause 
accidents—our attitude at the particular 
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time, our inattention, our flagrant violations 
of the traffic laws, or, in many instances, 
some driver defect of our own of which we 
are not aware. 

Allow me to deviate for a moment. The 
paraplegics who were given special cars to 
drive have an exemplary record in driving. 
Their driving defects are certainly of such 
a caliber that we would expect them to be 
involved in many accidents. However, they 
know of their defects and compensate for 
them and the result is apparent—no accidents. 


Realizing, therefore, that driver defects do 
play a part in our accident problem, the 
safety division of the Automobile Associa- 
tion of New Jersey decided that we should 
try to bring these driver defects to the 
attention of individual drivers, and tell them 
how to compensate for them. 


Our first approach to this problem was 
to obtain and use a portable device that 
gives five tests: visual acuity, depth percep- 
tion, color perception, field of vision and 
simple reaction time. This device is called 
the Driver Safety Rater. 


Although we still use the Driver Safety 
Rater (35 of them) to give demonstrations, 
driver tests, etc., throughout the state, we 
soon realized that it was necessary to go 
much further in this field if we were to 
really accomplish anything substantial. 


Our new conception visualized the neces- 
sity to test those people who were causing 
a great proportion of our accidents and 
try to determine the correlation, if any, 
between their driver defects and the acci- 
dents in which they were involved. Realiz- 
ing that we were in no position to conduct 
these tests ourselves, we made an offer to 
the Attorney General of the State of New 
Jersey, who is in charge of motor vehicle 
and state police, to set up and maintain a 
testing station for the purpose of examining 
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accident-prone drivers; for the purpose of 
bringing to the attention of those drivers 
any psycho-physical defect which might 
have caused an accident or which might 
cause a future accident; and for bringipg 
to the drivers’ attention the fact that the 
state is aware of the driver’s fault and ex- 


pects that he compensate for or correct 
such fault after he has been made aware 
of it. 


Our offer was to underwrite the cost of 
such test station for a period of two years, 
provided that the motor vehicle department 
would staff the station. The offer was 
accepted and, on October 1, 1952, the “Ac- 
cident Prevention Clinic’ was opened at 
Trenton, New Jersey. 

For the first year of its operation, the 
clinic tested those drivers who had become 
involved with our point system (six points 
for conviction of reckless driving, four 
points for a speeding conviction, etc.), and 
had accumulated 12 or more points during 
the past three years of driving. 

Upon the -accumulation of 12 points 
within the three-year period, the driver is 
sent an order to show cause why his license 
should not be revoked, and he is advised 
that he may request a hearing. After he 
requests a hearing, the driver is notified 
to appear at the Accident Prevention Clinic 
at a certain time on a certain day immedi- 
ately prior to this hearing, and he is then 
given a battery of tests. 


But, let’s assume that you are the driver 
and have to appear at the clinic. When you 
appear at the clinic with your letter you 
are interviewed by a clerk who fills out 
an “intake form’; it includes your name, 
age, education, marital status, income, length 
of driving experience, number of arrests, 
number of accidents and many more facts 
that the psychologists at the New York 
University Center for Safety Education 
have requested us to obtain for their re- 
search work. 


Upon completion of this form you are 
asked to answer (if you are literate and 
have had at least an eighth-grade education) 
two psychological written tests and a writ- 
ten motor vehicle knowledge test. When 
these have been finished you are conducted 
into the psycho-physical testing room. This 
room, which is light proof, contains a bat- 
tery of instruments designed to administer 
nine tests. 


First, your visual acuity (ability to dis- 
tinguish letters at a given distance) is 
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tested (for those who are illiterate, we use 
a projected road sign chart), and you are 
tested for field of vision (ability to see a 
moving object to the side, while keeping 
eyes straight ahead). Then you are seated 
in a mock-up driver’s seat, containing a 
steering wheel, clutch, brake and acceler- 
ator. In front of you, 20 feet away, are the 
instruments, while to your left the motor 
vehicle inspector is seated in front of a 
master control panel. 


With a Dolman Peg Test your day and 
night depth perception (ability to judge 
distant objects with relationship to each 
other and with oneself) is tested. Your 
simple reaction time, complex reaction time, 
color perception, night adjustment and glare 
recovery are all tested and the results 
recorded. 


By this time you are probably thoroughly 
confused, but greatly interested. After you 
have finished all this you are conducted 
to still another motor vehicle inspector, who 
is given all the results of your tests. 


Now the pieces will fall together, for 
the tests and the reasons for them are 
explained to you; and, if you have been 
found to be deficient in any of the tests, you 
are told how to compensate for the defi- 
ciency so as to avoid a possible future acci- 
dent. If your depth perception is off, you 
are advised to be cautious when passing 
and when cutting back into traffic. If your 
reaction time is slow, you are told to drive 
more slowly and follow the preceding car 
at a greater distance in order to compensate. 
If your side tests below the mini- 
mum standard in either you 
approach intersections slowly and 
turn your head in the direction in which 
your limitation exists in order to properly 
observe the flow of cross traffic. 


vision 
eye, should 


more 


In addition, you are given a printed form 
upon which are marked all of your psycho- 
physical test scores, and on the back of 
which is a list of the recommended com- 
pensations for your defects. 

After the first year of operation, the New 
York University Center for Safety Educa- 
tion analyzed the results and submitted 
them to Director William Dearden of the 
New Jersey Division of Motor Vehicles. 
He reported on them at the annual conven- 
tion of the American Association of Motor 
Vehicle Administrators, held in Richmond, 
Virginia, in October, 1953, saying: 


“The Clinic has already yielded data from 
which a significant conclusion can be drawn 
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For the past 27 years there have 
been no accidents to school chil- 
dren going to and from school while 
under the supervision of the school 
safety patrol in New Jersey. 


with respect to the relationship between 
traffic law violations and accidents. It has 
established, once and for all, that in New 
Jersey at least, the chronic traffic law vio- 
involved in five times as many 
accidents as the average driver and hence 
is deserving of special ‘attention’ from the 
enforcement body. 


lator is 


“T feel strongly that the Clinic is having 
an important effect, psychologically and 
educationally, not only on the individuals 
being processed through the clinic, but also 
to some extent on the general driving public 
as it learns of the work of the Clinic.” 

As a result of the report and of the 
demonstration of the clinic at the conven- 
tion, the American Association of Motor 
Vehicle Administrators adopted a resolu- 
tion to the effect that all states should 
obtain and use psycho-physical testing de- 
vices and clinics, similar to the New Jersey 
Accident Prevention Clinic. 

Important as the work of the clinic is 
and continues to be, it is but one part of 
the over-all program of the Automobile 
Association of New Jersey. Our children, 
the drivers of tomorrow, occupy an impor- 
tant place in our concept of highway safety. 
Proper education of children can develop in 
them a respect for law and order, and a 
proper attitude toward driving an auto- 
mobile and toward our motor vehicle laws. 

Part of Director Dearden’s report on the 
Accident Prevention Clinic stated: 

“Apparently moral guilt is absent in the 
make-up of the average violator. The same 
driver whose conscience restrains his viola- 
tion of the criminal laws seems to attach 


no moral guilt to violations of the motor 
vehicle and traffic laws unless and until 
death or serious injury results from a 


violation.” 

It has been said of our present-day drivers 
that they have not learned to drive, but 
have been conditioned to drive. They have 
not learned to respect the necessity for 
obeying our motor vehicle laws, but have 
been conditioned to do only what they are 
forced to do. 
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[ shall not dwell on the merits of such 
a statement. The fact remains that our 
drivers today do not respect the motor ve- 
hicle laws. It is up to us to see that our 
iuture drivers are educated properly along 
these lines. What better time to start this 
education than when our children are in 
the formative, impressionable ages of six 
to 12? 


In New Jersey, the state police safety 
patrol has instituted and continually super- 
vised school safety patrols in more than 450 
primary schools. They visit each school at 
least once a month and each month teach 
the children one phase of safety—pedestrian 
safety, bicycle safety, playground safety, etc. 
In addition, they actively supervise the 
school safety patrols. Their is ex- 
emplary: for the past 27 years, no accidents 
to school children going to and from school 
while under the supervision of the school 
satety patrol! 


rect ord 


Recognizing that these safety patrols play 
an effective part in educating our youngsters 
to respect traffic laws, the association, in 
cooperation with the state police, embarked 
upon a safety poster project in these more 
than 450 elementary schools in New Jersey. 


The school children, in their art classes, 
draw one of the ten 
phases of safety which they are taught by 
the state police safety patrol. Thousands 
posters are submitted each year 
and are judged at the state police head- 
quarters by the deputy commissioner of 
education in charge of elementary schools; 
the superintendent of state police, Col. 
Russell A. Snook; the lieutenant in charge 
of the state police safety patrol; and a rep- 
resentative of the Automobile Association 
of New Jersey. The posters are judged upon 
originality of idea and presentation. The 
ten winning posters, one in each phase of 
safety taught by the state police, are then 
lithographed in full color by the association 
and each month of the school year a new 
poster is distributed to the primary schools. 


colored posters on 


of these 


In order to recognize the contest winners 
the originals are signed by the judges and 
are made into plaques for presentation to 
the “artists” at a school assembly. Invari- 
ably the local press has photographed the 
proceedings and printed the picture and 
story. 

The posters have been acclaimed by edu- 
cational authorities as being far supefior in 
educational value to the commercial posters 
which we often see, by reason of their ap- 
peal to youngsters. 
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In addition, we design and print a safety 
pamphlet for the state police. The front 
page of this four-page pamphlet contains 
a message from the state police to the chil- 
dren about one of the ten phases of safety. 
The center two pages contain black-and- 
white outline drawings of the winning 
posters of the month for the younger chil- 
dren to color, and the back page contains a 
safety message to the parents of the chil- 
dren. More than 250,000 of this type of 
pamphlet are printed and distributed each 
year. 


Again we must state that this is an im- 
portant part of our program, but still only 
one part. 


What can be done to reach our motorists 
—how can we “get to them”? Since our 
association has 35 branch offices in New 
Jersey it was felt that we should utilize 
this man power to aid in the over-all attack 
on highway accidents. Each office was 
supplied with a portable unit for driver 
testing, and the office personnel was in- 
structed in the use of the Driver Safety 
Rater. This unit is used to demonstrate to 
civic clubs, PTA’s, high schools and similar 
groups, and, .in addition, is loaned out to 
police and other groups upon request. Any- 
one who wishes to take a test can obtain 
one free at any one of our offices. 


Although we had reached thousands of 
people each year by this means and had 
given thousands of tests with the Driver 
Safety Rater—in many cases uncovering 
visual defects and slow reaction time and 
advising the drivers of the compensations 
for these defects—we still did not feel that 
we were reaching enough people, enough 
drivers. In order to expand this program 
of reaching the general driving public, we 
embarked on a venture of a local nature. 


Bearing-in mind that we feel that all 
activities along these lines should be co- 
ordinated with local enforcement agencies, 
we approached three widely separated and 
different types of communities. 


We found that in most cases the local 
police were willing and anxious to co- 
operate and that all that was needed was 
a program and some help by an outside 
group such as the association in order to 
stimulate the public. In these programs 
with local police authorities we requested 
and received the aid of PTA’s, civic clubs, 
local safety councils and local newspapers. 


It is true that in all of our activities 
which we co-ordinated with local and/or 
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state authorities our motives were ques- 
tioned. In many cases we were asked, 
“What’s the gimmick?” and our answer 
invariably was, “As one of the largest writ- 
ing companies in New Jersey, any accident 
that we can prevent from happening saves 
us or another insurance company a lot of 
money.” 


It is also true that adverse interests 
fought our program (they are still fighting 
it) and that we were charged with “using” 
the police or other public officials. This was 
an uphill battle! 


However, while others criticized, they 
offered to do nothing at all. Our offers of 
assistance and our help therefore were ac- 
cepted. It is our belief that the evidences 
of our sincerity in cooperating and helping 
convinced the authorities that our purpose 
is just what we stated. We want to reduce 
the number of motor vehicle accidents on 
our highways. 


We tried three different methods of reach- 
ing the driving public. The most successful 
one was our “Good Neighbor of the Week 
—A Safe and Courteous Driver” program, 
held in the City of Burlington, New Jersey. 


Here, with the cooperation of the local 
newspapers, the mayor, the council and the 
police department, a six-week program was 
undertaken. The program utilized posters 
throughout the city and its environs; safety 
literature was distributed by local mer- 
chants; local theaters cooperated by showing 
safety films and by using the marquees of 
the theaters to announce the winner of the 
week; a continuity of safety articles ap- 
peared in the local newspapers; free Driver 
Safety Rater tests were given by our local 
branch manager; and a safety essay contest 
was held in the local schools. We felt that 
an effective program had been accomplished. 


We are especially proud of a letter re- 
ceived from Burlington Police Captain 
Peter J. Yuengling regarding this “Good 
Neighbor of-the Week—A Safe and Courte- 
ous Driver” program. 


Captain Yuengling says: “It is felt that 
the success of this campaign can be at- 
tributed to the effort and guidance of the 
Automobile Association of New Jersey. 
During this campaign, accidents in this com- 
munity dropped 15% and violations de- 
creased 31%. These figures are taken from 
the overall average of other months. 


“It is believed that people were made 
conscious of the basic principles of a good 
driver. ... 
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“It is hoped that next year we in Burling- 
ton will again be given the consideration 
and honor to run another campaign in our 
schools and with our motorists.” 

As a direct result of the success of this 
campaign, we are giving serious considera- 
tion toward expansion of this type of cam- 
paign to many other cities in our state. 

The safety program of the association 
does not stop here. 

In addition to 
@A New Jersey Accident Prevention 

Clinic in cooperation with the division 

of motor vehicles. 
eA yearly state-wide safety poster con- 

test in cooperation with state police. 
e The yearly printing and distribution of 
more than 1,000,000 safety folders of 
various types. 
© Cooperative community safety programs. 
e The use of Driver Safety Rater equip- 
ment by our offices in the field. 





we can list 


@ Safety displays in theaters, conventions, 
fairs and expositions. 


@ Promotion of high school driver-training 
courses. 

®@ Cooperation with local police in estab- 
lishing and maintaining school safety 
patrols in those areas not covered by 
the state police. 


@ Constant cooperation with our state en- 
forcement officials in an attempt to in- 
crease effectiveness of highway patrols 
as a deterrent to violations and acci- 
dents; raise the level of initial driver 
licensing; and obtain proper re-exami- 
nation for drivers involved in repetitive 


moving violations and/or repetitive 
accidents. 
Any insurance company can play an 
effective part in highway safety. It can 


be done! It is being done in New Jersey. 


[The End] 


Whither Life Insurance: 


A Study in Impacts 


By ALFRED N. GUERTIN 


Mr. Guertin is an actuary, American 
Life Convention, Chicago, Illinois. 


AST YEAR the total life insurance in 

force in the United States passed an- 
other milestone. Insurance in force reached 
$300 billion. It took 86 years to build up 
the first $100 billion of protection in force, 
it took 19 years to build up the second, but 
only five years to build up the third. Pre- 
sumably, we can look forward to the next 
$100 billion in a very few years. As a meéas- 
ure of savings, however, it is probably better 
to look at the growth of life insurance in 
force in relation to income and growth of 
assets in terms of disposable national in- 
come in each of the years. This has been 
done for each of the years 1929, 1948 and 
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1953, the years in which successive billions 
were achieved. 


In 1929, when the country’s population 
was 122 million persons and the disposable 
personal income was $82.5 billion, we had 
a per capita income of $677. This grew to 
$1,290 in 1948 and $1,539 in 1953. At the 
same time, the per capita life insurance grew 
from $838 to $1,378 and $1,889, respectively. 
Another way of putting it is that in 1929 
life insurance in force represented about 
15 months’ disposable income, in 1948 it was 
about 13 months’ and in 1953 about 14 months’. 
This is merely another way of saying that 
although we may pride ourselves on our 
growth, we have ‘gained nothing in com- 
parison to the growth in our economy. We 
have not outstripped natural and inflation- 
ary growth. 
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If we apply the same measures to growth 
of assets—representing savings of policy- 
holders—we find that assets of life com- 
panies per capita have increased from $144 
in 1929, to $280 in 1948 and $485 in 1954. 
It should be observed, however, that the 
savings which represented about 11 weeks’ 
disposable personal income in 1929, repre- 
sented about 15 weeks’ income in 1948 and 
16 weeks’ in 1953. Hence, it can be said 
that some accumulation has taken 
over the 24-year period involved. 


place 


Probably more important in considering 
the long-term view is to compare the 
growth in the assets of life insurance com- 
panies to the personal savings of the Ameri- 
can people. These figures also are taken 
in the years in which we passed successive 
billions of assets. In 1929 our increase in 
assets of $1.5 billion constituted about 45 
per cent of the country’s personal savings; 
in 1948 our increase in assets of $3.8 billion 
constituted about 36 per cent of the persona! 
savings; and by 1953 our increase in assets 
of $4.8 billion constituted 27 per cent.of the 
personal savings of the American people. 
This, of course, is understandable when it 
is recognized that during the 24-year period, 
building and loan associations have had a 
very substantial growth, mutual investment 
trusts have become extremely popular and 
the whole system of Treasury savings bonds 
has been generated. These new and rapidly 
growing institutions have taken sizable 
places as institutional homes for the sav- 
ings of the people, and they must now be 
coped with as substantial competitors in 
our business. 

Primarily, we serve the little man. That 
is demonstrated by the small sizes of our 
averages. We do have 90 million policy- 
holders. But that means that the average 
policyholder has less than $3,400 of life 
insurance on his life. This is another way 
of saying that our average policyholder 
invests less than $100 per year in his life 
insurance program. All of us can name 
items of much less importance on which Mr. 
America spends more of his money. 


There are other figures regarding our 
rate of growth which may be compared 
with those of other savings institutions. It 
should be observed that assets of life in- 
surance companies over the last five years 


increased 40 per cent. However, those of 
savings and loan associations increased 105 
per cent, while those of mutual savings 
banks increased by 33 per cent. We have, 
of course, been going through a tremendous 
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building boom during this period and that 
may explain the extraordinary growth of 
the second of these groups. On the other 
hand we, too, shared in this growth, since 
our mortgage portfolio increased 114 per 
cent during the same period. 


While we congratulate ourselves on the 
large aggregates that are quoted by our 
business as evidence of our usefulness in 
our country’s economy, and while these 
figures may serve from time to time to 
bring down upon our business charges that 
we wield a heavy influence upon the busi- 
curve, may we not conclude from 
the trends indicated by the averages noted 
that our business has now become a mature 
business and that its relative place in the 
economy has become reasonably stabilized? 
Must we that our business has now 
reached a stage where its progress is pri- 
marily the result of economic forces rather 
than primarily the result of the intangibles 
inherent in dynamic management which 
makes its own trends? Have we come to 
the point where size itself makes it difficult 
for the business to adjust itself quickly 
to economic swings and changing opportu- 
nities? Have we exhausted our means of 
convincing the American people that an 
increasingly large segment of the savings 
dollar should be entrusted to us? 


ness 


say 


These are very fundamental questions in 
our business. Certainly, an examination of 
the forces that will effect the answers to 
these questions is not inappropriate. There 
are many phases to these questions, but | 
propose to confine myself to only a few of 
them: (1) the competitive position of life 
insurance in relation to other savings media; 
(2) the effect of taxation as a deterrent to 
growth; (3) competitive aspects of govern- 
ment activity; (4) the growth of forms of 
family protection outside the life insurance 
orbit; and (5) changes in the value of money 
as an influence both on our growth and on 
the value of our product to policyholders. 


Some of these forces are and some are 
not controllable. Some are controllable, at 
least in some degree, by the life insurance 
companies acting through the medium of 
education at the legislative and general 
levels. Others are controllable by business 
in general, while others are not controllable 
except by the tastes and habits of people 
themselves. We, like other businesses, must 
abide by the verdict given by the public— 
our policyholders—as to the nature and ex- 
tent of the functions we shall serve in the 
community of tomorrow. While many of 
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the answers to the questions I raise lie in 
the realm of conjecture, there are certainly 
definite forces which we can examine, par- 
ticularly as to the nature of their impact 
on our business. 


Competition 


In any study of the impact of events on 
our business, it is desirable to take a look 
at the areas in our economy with which we 
are in competition. Competition takes sev- 
eral forms and arises from several sources: 
(1) other insurance companies; (2) other 
institutional media of savings, such as sav- 
ings banks, investment ‘trusts, savings and 
loan associations, the self-insured pension 
and welfare plan, and the trust account; 
(3) consumer durables, such as automobiles, 
refrigerators, air conditioners, radios and 
television; and (4) consumers’ goods and 
services, such as food, rent, education, clothes, 
movies, vacation travel ard other entertain- 
ment. What occurs in the various fields 
of competition to make their products more 
attractive to the consumer’s dollar is re- 
flected directly in our success in building 
up our assets and our outstanding volume 
of family protection. What we do in mak- 
ing our product relatively more attractive 
than other media of saving and spending 
will be reflected directly in our success as 
an institution. 


The life insurance business has approached 
the public with a strong institutional pub- 
lic relations program. Its success means 
better understanding of our product. It 
draws the strong ally of public opinion to 
our side in our efforts to save our competi- 
tive position in matters of oppressive or 
discriminatory taxation and in matters of 
oppressive regulation. It brings to bear in 
legislative and executive halls the assistance 
of a powerful friend when needed. It builds 
in the public mind an appreciation of family 
responsibility and directs funds into savings 
channels as against current wastefulness and 
extravagance. It calls to our aid powerful 
allies in our effort toward promoting sane 
public finance in the interest of the preser- 
vation of the value of that which we sell— 
dollars for future delivery. 

But we are not alone in the struggle for 
Mr. America’s money. Powerful forces also 
use the weapon of advertising and public 
relations to separate him from his savings. 
In this struggle we ask no quarter. We ask 
merely that the arena be open and that we 
be permitted to compete with our competi- 
tors only, not with the referee. What we 
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ask for particularly is that our competitors 
be given no advantages not of their own 
creation—a tax advantage, for instance— 
and that our product be not debased by 
forces beyond our control—inflation, for 
instance. Given freedom from these two, 
life insurance stands ready, open to public 
scrutiny and dares, in the arena of family 
savings and protection, to win the contest 
of service to the American people. 


Taxation 


The first of the possible allies our com- 
petitive rivals can acquire will often be 
found in the field of taxes. This is probably 
the most difficult of allies to separate from 
them. Our rivals for the savings dollar— 
those that deliver dollars as do we—offer 
a difficult but nevertheless comprehensible 
basis for comparison of competitive advan- 
tages. Those which deliver goods or serv- 
ices offer no common basis for comparison. 
In the case of the former, we can compare 
the proportion of the total tax payments 
with the net deposits received. In the case of 
the latter, we can only compare growth factors. 


As an absolute, taxation of itself is not 
necessarily a strong deterrent to growth. 
When applied at excessive levels or when 
applied in a discriminatory manner, it can 
destroy. Alternatively, it can confer enor- 
mous advantages to favored businesses. As 
had been shown, competitive efforts of a life 
insurance company are directed not only 
against other life companies but also against 
the services of other financial institutions 
who would invade our field of savings 
and investment. 


One way of determining our tax load is 
to calculate the total taxes we pay over a 
period of years and spread them by actuarial 
formula as a level charge on premiums. 
For this purpose, I have assumed a model 
office. This office has issued only three 
policies and has kept them in force for 20 
vears. They were all issued at age 35 on 
the ordinary life, 20 payment life and 20- 
year endowment plans, respectively. As- 
suming an earned interest rate of 3 per cent 
and using the premium rates and dividend 
scale of a middle-size mutual company, it 
was found that federal income taxes payable 
during a full 20-year period, according to 
the current basis, would have been about 
2% per cent of the net annual deposits of 
premiums made. Even though cash pay- 
ments of federal income taxes related to 
premiums in the current year average less 
than this, it is reasonable to call our federal 
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income tax load as one of over 2 per cent of 
premiums less dividends. This is about the 
same as the average state premium tax 
rate. We are accustomed to say that our 
total tax load is about 3% per cent of 
premiums. However, its long-term impact 
is minimized in appearance by our rapid 
growth. Its long-term impact, on an aver- 
aged basis, is really in excess of 4 per cent 
of premium income. ; 


There are those who look upon our busi- 
ness as a tax-sheltered one, insofar as fed- 
eral income taxes are concerned. The use 
of a 6% per cent tax rate leads the unin- 
formed to this conclusion. The analyst 
must look beyond the tax rate. He must 
look at the tax base and at the taxes paid 
by others before reaching a conclusion. We 
submit, bearing in mind that we secure no 
deductions for interest on indebtedness, no 
deductions for state taxes paid on our in- 
surance business, no deductions for interest 
credited to our policyholders on reserves, 
no deductions for interest on dividends left 
to accumulate, no deductions for interest 
on policy proceeds held at interest, that 
we are not in a preferred tax position. All 
of the items I have mentioned would be 
allowed as ordinary business deductions 
under any general corporate tax law. If 
we study the relation of these items, our 


6% per cent tax rate may not be so prefer- 
ential after all. 


That our busiriess is 
tax-sheltered business is found in many 
places. Most recently we have seen Section 
246 of the proposed Revenue Act of 1954, 
which would deny the 85 per cent dividend 
credit to corporate holders of life insurance 
stocks, and Sections 34 and 116, which 
would deny to individual holders of insur- 
ance stocks the 5-10 per cent dividend de- 
duction and flat exclusions proposed to be 
made available to individual holders of other 
stocks. It is not within the scope of this 
paper to cite arguments on the merits of 
the view that prompted the inserting of 
these provisions which otherwise apply only 
to income from Our 
business does not regard itself as a tax- 


looked upon as a 


nontaxed sources. 
sheltered one; we pay all the taxes that the 
business can support, even to the extent 
of being placed at a competitive disadvan- 
tage with other savings media. 

But life insurance companies are subject 
to other imposts, too. One must not forget 
unemployment insurance taxes, federal social 
security taxes, insurance department licenses 
and fees for examinations and other pur- 
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poses at the state level and taxes on pre- 
miums and on a variety of other bases, in- 
cluding taxes on surplus and other intan- 
gibles at the municipal level. Many of these 
imposts have a nuisance value rather than 
a monetary value but all together, excluding 
real estate and federal income and state pre- 
mium taxes, they formed an impressive total 
of $46 million in 1953. 


Let me point out a few details of the tax 
picture at the state level. Companies are 
liable for fees for licenses to companies and 
agents and to cover the cost of insurance 
department examinations and for various 
filings as well as taxes upon premiums, 
Premium taxes are of the order of 2 per 
cent of premiums. In;aggregate, the figure 
for premium taxes in 1953 was $154 million. 
The unfortunate part of this situation from 
a competitive standpoint is that our busi- 
ness is selected as the only one of the insti- 
tional savings media for this kind of a tax. 
It is a tax on thrift of which the life insur- 
ance policyholder alone is the victim. It 
is a tax from which the savings depositor, 
the savings and loan investor and the em- 
ployee covered by a self-insured pension 
plan are free. This then is one discrimina- 
tory burden at the state level with which 
our business struggles in competition with 
other savings media. 

Taxes paid in 1953 by life insurance com- 
panies, excluding real estate taxes, amounted 
to about $342 million, of which $142 million 
consisted of federal income taxes on the 
business of 1952. This is over 3.4 per cent 
of premium income. The load, however, on 
an incurred basis would develop a con- 
siderably higher percentage. 


One of the most serious areas of dis- 
criminatory taxation in our business, how- 
ever, lies in the area of employee pension 
benefits and, to a lesser extent, other wel- 
fare benefits. The seriousness of the dis- 
well known within the life 
insurance business, but probably less widely 
known elsewhere. The difficulty of securing 
statistics upon noninsured plans makes it 
difficult 
growth. 


crimination is 


to appraise the divergent rates of 
I have already mentioned the dif- 
ference in impact of state taxation on the 
insured versus the noninsured pension plan. 
At the level of the company federal income 
tax, it has been estimated that the extra 
tax load imposed on pension contributions 
of employers to insured pension plans is 
of the order of 5 per cent of annual con- 
tributions. There is no corresponding load 
on the uninsured plans. Couple this with 
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a2 per cent premium tax at the state level 
and we find a 7 per cent tax disadvantage 
with which insured plans must undertake 
competition with self-insured or trusteed 
pension plans. 


What are we doing to eliminate this dis- 
crimination? First, we are following a 
program of seeking the elimination or pro- 
gressive reduction of the state tax on an- 
nuities, or alternatively, the tax on pension 
plans approved under the Internal Revenue 
Code. We have called the attention of Con- 
gress to the discrimination at the federal 
level in federal income tax imposed, and 
are seeking a correction in the tax situation 
there. There are many advantages in the 
insured as against the self-insured pension 
plan. In a field in which the life insurance 
company is the natural vehicle because of 
its experience and know-how, its advantages 
as a medium of investment, its legal author- 
ity to guarantee benefits and the efficiency 
of its administration, it is regrettable that 
differentials in costs resulting from discrimi- 
natory taxation make so many employers 
deny to themselves and their employees 
these natural advantages. 


The new tax bill, H. R. 8300, makes no 
provision for the removal of this discrimina- 
Several alternatives have been pro- 
posed. None has been found satisfactory 
to all interested groups. The problem will 
of necessity be a continuing area of study. 
It is an area from which by-products stem 
in many directions. Each must be examined 
relative to concomitant impacts to see that 
the method of the removal does not pro- 
duce other more serious discriminations. 
As an unsolved problem, it has portents of 
importance. Its solution will have an im- 
pact of important proportions. As an area 
for research, it offers enormous possibilities. 


tion. 


Tax Deferment 
for Professional Groups 


About three years ago, there 
demand from professional groups such as 
doctors, dentists and lawyers for tax legis- 
lation which they said would give the indi- 
vidual in self-employment the tax- 
deferment treatment as is accorded employees 
under approved retirement plans, whether 
of the pension or profit-sharing form. It 
was maintained that employees were in a 
position to secure the benefit of employer 
contributions to during their 
working lifetimes and defer the income tax 
upon the until after 


arose a 


Same 


such plans 


amounts contributed 
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retirement when the benefits become avail- 
able and usually at lower tax rates because 
of absence or reduction of earned income. 
Of course, it is true that employees do not 
pay a tax on benefits provided by employer 
contributions until receipt of the benefits. 
But it must not be forgotten that, insofar 
as the employee contribution is concerned, 
it is paid out of earned income, which is 
taxed when earned and not later. 


This proposal was implemented by the 
so-called Reed-Keogh bills, and there are 
now pending in Congress the same bills 
under the sponsorship of Senator Jenkins 
and Representative Keogh under the style 
Jenkins-Keogh bills. In general, they pro- 
vide for tax postponement on funds set 
aside to provide retirement income up to 10 
per cent of income but not more than $7,500 
annually, ordinarily, with taxation after re- 
tirement of the emerging benefits. In their 
original forms, these bills would have pro- 
vided only for the use of a trust as an 
instrumentality for savings. Now, however, 
provision is made for the use of other media, 
such as the use of special retirement an- 
nuities issued by life insurance companies. 

Obviously, the issue of retirement benefits 
is peculiarly a life insurance function. The 
early forms of the bills clearly were inimical 
to our business and amendments were sought 
early. The later versions are better. How- 
ever, they do leave much to be desired since 
it is clear that the tax advantage can be 
secured by a person already insured only 
by terminating an existing contract and 
buying a new one, an invitation to wholesale 
upsetting of the business of the companies 
country-wide. Naturally, we are working 
toward changes which would permit exist- 
ing life insurance programs to fit within 
the framework. 

There is much to be said for such a plan. 
While the cost in current revenue to the 
government would be large, it should have 
a stimulating effect on institutional savings. 
The plan has been endorsed in principle by 
the President and many thinking business 
and professional men. In the life insurance 
business, our goal is to be permitted to 
compete fairly within the framework of 
such legislation, if enacted. We do not 
want to be the victims of intended or even 
unintended consequences. The effect on 
our production of the spelling out of the 
details of the bill could be enormous. 


Given equal tax treatment, life insurance 
would be able to compete with the trusteed 
plan, existing life insurance could be merged 
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into the plan and great flexibility of ar- 
rangement could be achieved. It is for 
this that we strive. Its achievement will 
not only give us an equal competitive ad- 
vantage but it will broaden widely the mar- 
kets for both insured and trusteed plans—a 
goal much to be desired from the standpoint 
of the public interest. 


The legislative prospects for this legis- 
lation in 1954 are not good. The need for 
revenue and the pending revenue code revi- 
sion bill militate against them. The issue, 
however, is not dead and will be pushed 
vigorously by its proponents at the.oppor- 
tune time. Some 30 professional organiza- 
tions are back of it, and they are not easily 
discouraged. For our part, we offer our 
services in working out a workable plan 
and in providing the best mechanism that 
can be devised to achieve its purpose, namely, 
the sound financing of retirement programs 
suitable to the individuals themselves. 


Government Competition 


Our business does not find its competi- 
tors only in the tax or business fields. Over 
the last 20 years we have seen an enormous 
growth of governmental activities in the 
field of insurance. Let me enumerate the 
most important of those having a direct 
impact on life insurance: (a) old age and 
survivors insurance; (b) war risk and na- 
tional service life insurance; (c) the railroad 
retirement system; (d) survivorship bene- 
fits for servicemen; and (e) civil service 
pension plan. in the field of accident and 
health, although outside the scope of this 
paper, we have further groups: (a) disability 
benefits to veterans; (b) disability benefits 
to families of servicemen; (c) hospitaliza- 
tion benefits to veterans and their families; 
(d) fringe benefits for federal employees; 
(e) state cash sickness programs; and nu- 
merous other areas. The extent to which 
our business is in a position to carry out 
the functions contemplated by these pro- 
grams is one that has been discussed on 
many occasions, but such discussion in the 
economic and political atmosphere of the 
recent past has been academic rather than 
of practical purpose. Possibly, however, 
the current administrative situation will per- 
mit of gradual reorientation. Time will give 
us the answer. 

Social security, as an instrument of na- 
tional policy, is so well established that 
today no one seriously proposes its elimi- 
nation from our economy. It cannot be 
said, however, that it has not had a serious 
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impact on our business, with which it is in 
direct competition. It has been and con- 
tinues to be the policy of the life insurance 
business both to recognize these circum- 
stances and to use its best efforts to help 
make the social security program a practical, 
workable economic organism, and to fix its 
role in the American economy at its proper 
functional level of providing a basic floor 
of protection for all the people, yet preserv- 
ing to private enterprise the function of 
providing full family protection in the forms 
and to the extent that individuals may elect 
in accordance with the circumstances in 
which they live and work. 


The total amount of outstanding insur- 
ance represented by the OASI system has 
been variously estimated’ at from $2.5 hundred 
billion to $3 hundred billion—just about the 
same amount that has been built up throughout 
the more than 100 years of its history by the 
life insurance companies. We have helped 
build up for ourselves a tremendous competi- 
tor. It has caused us to revise our sales ap- 
proaches. We have had to rebuild our pro- 
gramming methods. This we have done, 
taking into account frankly the existence of 
a great program of basic protection. We 
have been so ingenious and have so recon- 
structed our approaches that, in many cases, 
its existence has been a help rather than an 
impediment to our sales efforts. On the 
other hand, it cannot be doubted that the 
existence of the system has had a profound 
effect not only on the amount of the cover- 
age we have been able to place but also 
on the nature of the programs represented 
by the business actually delivered in Ameri- 
can homes. 


It is these considerations that have caused 
our business to, make such careful studies 
of the social security system in recent years. 
For more than a year, a joint industry com- 
mittee has been studying basic questions 
under the social security system and the 
various proposals which have been made for 
its expansion. Last December it was pos- 
sible, through adoption by the governing 
bodies of the two top trade association 
groups, to announce that the life insurance 
business had a program in the social secu- 
rity field. That program is the basis for 
the appearances recently made before Con- 
gress in connection with the Administration’s 
current proposals. We believe that our 
program is realistic. It recognizes that 
social security is here to stay. Its_pro- 
posals seek to strengthen the system in ways 
that do not weaken our economy, that will 
provide for its growth with the population 
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and develop it conservatively as a useful 
function of government. 


Government competition, in its most prac- 
tical sense, came to its fullest fruition in the 
field of veterans’ insurance—not in the field 
of protection during service but rather in 
the case of permanent insurance to which 
current service protection was converted 
after cessation of service. This happened 
in the case of both World Wars. The issue 
of life insurance to veterans on plans similar 
to those offered by private companies at 
subsidized rates has, happily, come to a 
The Servicemen’s Indemnity Act of 
1950 was, in my opinion, a sound solution 
to a program that had been with us for more 
than 35 years. While this change was made 
without fanfare, it did put first things first 
and did take the government out of the 
business of life insurance in an area where 
it had apparently become a permanent and 
continuous competitor to our business. 





close. 


While this was a serious matter in con- 
nection with two World Wars, its greatest 
importance did not devolop until the last 
few years. Both wars were fought by a 
civilian nation. Presumably, a substantial 
part of our manpower within a given period 
measured by oniy a few score months would 
be exposed to service. Over a generation, 
however, it would not be expected that more 
than a small fraction of our manpower 
would have passed through the armed forces 
and thus become eligible for government 
insurance. However, now that we are main- 
taining large bodies of men under arms— 
and apparently the situation will continue 
for many years to come—nearly all our 
able-bodied men will have the privilege of 
passing through and emerging from the 
armed forces at an early age. In other 
words, almost all of our future life insur- 
ance market, had the former program been 
continued, would have been exposed to the 
government program before it had become 
effectively aware of private insurance as an 
institution of service. While government 
now covers these men while in service, they 
do, under present legislation, become poten- 
tial policyholders on separation from the 
service. At that point, private business can 
begin to serve them as the civilians they 
are and hope to continue to be. 


There are still those who would turn 
back the clock in this area. We must be 
vigilant. There may be good reason for 
government to undertake the insurance of 
servicemen during active service as a part 
of their compensation and as a basis for 
building of morale. In the case of veterans 


Miami Insurance Conference 


who have resumed civilian status, particu- 
larly in a world situation where a substantial 
proportion of all our young men will have 
had a term of service, the issue becomes 
tremendously important from the standpoint 
of the cost of any continuing program to 
the people generally and in its effect on the 
whole life insurance market. How we avail 
ourselves of the opportunity to serve this 
very large segment of our people who will 
have been exposed to temporary govern- 
ment protection while in service, can well 
determine the future course of events in 
this large market for our service. 


Fortunately, however, government com- 
petition does not take place at every point 
where its possibility exists. Recently, an 
announcement was made that the govern- 
ment desired to provide all federal em- 
ployees with death, hospitalization, surgical 
and possibly other benefits of an insurance 
nature. The current administration, in keep- 
ing with its policy of supporting private 
enterprise, asked the life insurance com- 
panies if the program could be handled by 
the life insurance business, and on what 
terms. To provide the answer, an industry 
committee was appointed to work out a 
plan. It is too early to announce details 
—they are not settled. Undoubtedly, legis- 
lation will be necessary and such legislation 
will probably be introduced soon. 


It is anticipated that in this program there 
will be over $9 billion of group life coverage 
involved; the premium could amount to as 
much as $75 million annually; the business 
would be allocated, under a plan provided 
for by legislation, among practically all the 
group writing companies. No company 
would be given the benefit of any preference 
by way of the incidental advertising which 
contact with the more than two million 
government employees that would be en- 
compassed in the program could produce. 
It would not be anticipated that the plan 
would provide significant profit margins 
to companies. However, the building of 
an insurance consciousness throughout the 
federal service is an asset to the business 
of no mean proportions. Best of all, how- 
ever, it will put the insurance business in 
the hands of the insurance companies. We 
want it there. It belongs there. 


Supervision 

More and more as time goes on, the busi- 
ness of life insurance faces Washington. 
Not many years ago, our problems were 
concerned almost entirely with state matters, 


389 






but as we grow and the influence of the 


central government broadens, more and 
more we find ourselves cast in the role of 
petitioners in Washington for the redress 
of grievances. Sometimes we must protect 
ourselves against the impact of proposals 
which are not necessarily primarily in our 
own area of operations. The South-Eastern 
Underwriters Association decision in 1944 and 
the passage of Public Law 15 have intensi- 
fied what would probably have been an 
existing trend in any case. But now the 
federal government is in a position to ap- 
proach our problems with legislative and 
supervisory authority, whereas a few years 
ago our problems were those of indirect 
rather than direct impact of federal gov- 
ernment action. 


The business has found itself in the posi- 
tion of making representations recently on 
a variety of subjects. In recent years, it has 
been necessary to protect our interest in 
the area of private placements where sug- 
gestions had been made for the regulation 
of private issues of securities in the same 
Way as in the case of public issues. We 
have seen, coming out of the Department of 
Defense, regulations for the solicitation of 
insurance on military bases. While the au- 
thority to establish these rules does not 
stem from Public Law 15, but rather from 
the authority of the military to supervise 
all activities in federal areas under their 
command, nevertheless, the issue of these 
regulations can have a great impact on the 
course of our business as currently issued. 
But, more important, they can have a serious 
impact on the attitudes of hundreds of 
thousands of young men whose potentiality 
as users of our life insurance product is 
still at its minimum. 


No study of impacts upon the life insur- 
ance business would be complete without 
some reference as to what is happening in 
the accident and health business and in the 
fields of health insurance. With an investi- 
gation, currently, by the Federal Trade 
Commission into advertising practices in 
connection with accident and health insur- 
ance; the introduction of legislation in Con- 
gress to implement the President’s health 
insurance plan whereby voluntary plans 
would be promoted by the establishment 
of reinsurance facilities; and the introduc- 
tion of legislation whereby federal jurisdic- 
tion would be assumed over union welfare 
plans in the absence of appropriate regula- 
tion within the individual states, all portend 
more and more regulatory activity of the 
insurance business by the federal govern- 
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ment. It is not my purpose to discuss the 
importance of this particular trend. How- 
ever, it is a very important factor that 
could well have an impact on the course 
that our business might be caused to take 
in the future. 


The things that I have mentioned as hav- 
ing an impact on life insurance lie largely 
in the fields of law, taxation and economic 
environment. Legislation, whether or not 
directed in life insurance areas, can have 
termendous influence on our business. It 
is with this thought in mind that I have 
moved, apparently, in several directions 
simultaneously and have ended in so many 
apparently diverse areas. However, this is 
merely indicative of the complex forces 
which affect us and the fact that they are 
controlled from so many different directions. 


Early in this discussion, I raised a ques- 
tion as to whether, on the basis of study 
of statistics and trends, it could be con- 
cluded that our business had now become 
a mature business and that its relative place 
in the economy had become stabilized. I 
asked if we had now become a _ business 
whose future course would be dictated purely 
by economic and political forces, that our 
success or failure would be the result of 
impacts of social, political and economic 
forces operating upon us, with only small 
possibility of our influencing the course of 
our own growth. 


The resources of our business are not all 
in the form of bricks and mortar owned 
in the form of real estate or securing mort- 
gage obligations covering homes, farms and 
businesses country-wide, nor are they all 
in the form of factories, machines, rails and 
equipment, and airplanes flying through the 
air, nor are they in vast reservoirs of oil 
and gas underground which secure obliga- 
tions representing the capital that makes 
our economy operate at high gear. We have 
another asset not recorded in our balance 
sheets: It is the good will of our policy- 
holders and their reliance upon us. It is 
the love of our business and the zeal for 
accomplishment that fires the ambitions of 
our agency forces and which they are so 
adept at translating into confidence and 
reliance upon us by the public. 


It is upon these great assets that we pin our 
hopes for accomplishment of our life in- 
surance mission. No other business is so 
close to the grass roots; no other business 
sits with Mr. and Mrs. America in such 
confidential relationship, where personal hopes 
and aspirations are laid bare for scrutiny 


IL J— June, 1954 





in t 
Wh 
will 
spre 
insu 
is tl 
mit: 
of s 
inst 
sure 
V 
insu 
its 1 
the 
of : 
poli 
met 
to 
or | 
inte 
pro 
the 
im] 
con 
in 
tact 
the 
Th 
ope 
infl 
wit 
Mr 


S 
pla 
me 








at 
Se 
<e 


eS 


1S: 


S- 
ly 
- 
1e 
ce 


ss 


ly 
of 


1c 


Il 


II 
d 


id 
II 


30 


id 





in the hope of personal advice and counsel. 
Where in any business and social contacts 
will there be found a better climate for the 
spreading of the doctrines of which life 
insurance is such a splendid example? Where 
is there to be found a relationship that per- 
mits a better opportunity for the seeking 
of support for the things that are good for life 
insurance? And, what is good for life in- 
surance is good for Mr. and Mrs. America. 

When I ask the question “Whither life 
insurance?” I ask it with confidence that 
its mission, accomplished so brilliantly over 
the years, will be in ever-broadening fields 
The impacts of social change, 
political vicissitudes and economic develop- 
ments will leave their marks. The extent 
to which these affect us, either adversely 
or beneficially, will depend largely upon the 
intelligence and vigor with which we ap- 
proach the problems presented by them and 
the means which we employ to direct their 
impacts. In this, the men and women that 
compose the agency forces, and the manner 
in which they approach their daily con- 
tacts with Mr. and Mrs. America, are among 
the most important long-term instruments. 
They can and do, whether for good or evil, 
operate at the level. from which all basic 
influences are born. We need them to be 
with us, to observe the needs of Mr. and 
Mrs. America, to so direct their impacts 


of service. 





upon them that the impacts upon us, which 
are built at the grass roots, will be such 
as will help us do an ever better job for them. 


Life insurance is marching on to new hun- 
It strives to hold and to 
enhance its place in the ecomonic arena. 
Life insurance men and women, dedicated 
to its progress and usefulness, strive to mar- 
shal the forces created by enthusiasm and 
a sense of usefulness in the interest of our 
Those of us who try to serve its 
best interests and smooth the way of its 
service, urge them on. 
sion, this crusade of protection. Those who 
we cause to forfeit today’s pleasure for to- 
morrow’s security, while they may view us 
with misgivings today, bless us later for 
our success. 


dreds of billions. 


business. 


This is a great mis- 


As in the case of any dynamic organism, 
the answer to “Whither?” is “Onward,” and 
the impacts, while often of seemingly in- 
tolerable adverse intensity, serve to make us 
They must be withstood. We can 
and do direct them so as to serve our best 
Other impacts of 
To the 
extent that we are successful, we, in our 
turn, serve Mr. and Mrs. America in a way 
which minimizes the impacts of adversity so 
that they, too, when asked “Whither?” may 


[The End] 


strong. 


interests and purposes. 
beneficial force can be welcomed. 


answer “Onward.” 


Some Aspects of Life Insurance 


in Estate Planning 


By JOHN J. PLUMB 


| Mr. Plumb is director of agencies, 

Prudential Insurance Company. His 
| paper is based on interpretation of 
| laws in effect as of April 24, 1954. 


QSQEVERAL YEARS AGO I learned that 
the best way to begin a discussion of estate 
planning is to reach agreement on what is 
meant by the term “estate planning.” 
To me, “estate planning” is a term for 
a procedure that has always been performed 
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by a competent family lawyer. It is ad- 
vising clients on the disposition of their 
property, so that upon death the maximum 
benefits pass to the beneficiaries in accord- 
ance with the client’s intentions, and at the 
minimum of cost. This definition would 
indicate that the most effective disposition, 
therefore, would be that disposition which 
results in the least shrinkage in the estate 
and which takes into account the needs, 
personal philosophies and personal charac- 
teristics of the individuals involved in the 
estate plan. This definition would also indi- 
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Tax saving is but one of the ele- 
ments of proper estate planning. 


cate that there is no uniform approach to 
developing a sound estate plan, and every case 
must be given individualized treatment based 
on thorough diagnosis before prescription. 


This definition, however, does not make 
“estate planning’ synonymous with “tax 
avoidance.” It has been stated that some 
estate planners, in their intense desire to 
render services that they believed would 
result in maximum savings, have developed 
elaborate tax schemes and have consequently 
given estate planning a meaning of tax 
avoidance. As a life insurance man who 
has learned that people differ as to objec- 
tives in life, philosophies of living and 
methods to provide for their wives and 
children, it is my opinion that if one strives 
merely for tax savings, the most effective 
disposition for the particular client’s family 
may not be accomplished. One main reason 
for this, as you so well know, is that tax 
savings are frequently effected by a kind 
of irrevocable surrender which may or may 
not be advisable. I believe I speak for my 
associates in the life insurance industry when 
I say that proper estate planning involves 
personal and family considerations as well 
as taxes, and that tax saving is but one of 
the elements of proper estate planning, even 
though it is recognized that it is a very 
important element. In making this state- 
ment, I am not at all underestimating the 
tremendous impact of taxation in the last ten 
years and the added significance taxation has 
given to the necessity of planned estates. 

Having defined estate planning, let us 
dwell for a moment on the need for estate 
planning. In our present period of changing 
laws and fluctuating values, it is safe to say 
that every man who owns a considerable 
amount of property will have problems. It 
is almost essential for him to anticipate his 
problems, determine a practical solution for 
them, and then také action to carry out 
his solution. 


It is well established among insurance 
men that when a person begins to think 
about his property and its ultimate disposi- 
tion, he often begins to plan. We find that 
the individual who owns property today can 
appreciate the necessity of estate planning 
only if he has a clear understanding of 
just what estate planning can do for him. 
We find that he will have a keen appre- 
ciation of estate planning only if he can be 
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persuaded to compare the advantages avail- 
able through planning with the tragic and 
unfortunate consequences of failing to plan. 


We all know that the settlement of an 
estate is of vital importance because it is 
concerned not only with the property accu- 
mulation of an entire lifetime, but with the 
happiness, prosperity and welfare of the 
property owner’s entire family. A_ great 
portion of practically every property owner's 
time, thought and energy is directed toward 
conducting his business affairs on a sound 
basis, so that he will someday acquire 
wealth and build an estate. It is recognized 
that men who work hard to build estates 
have in mind more than just their own 
security and comfort ‘during life. They 
have hopes to leave behind enough property 
to adequately provide for those who are 
near and dear to them. But it is strange 
indeed that these same men, who guard so 
jealously against any decrease of wealth 
while they are alive, do not recognize that 
they are seriously affected by the impact of 
income and estate tax factors continuously 
at work to minimize a lifetime of effort. 
They are so unaware of this impact that 
they do not set up precautions in advance 
against heavy shrinkages following death, 
and against the danger that their property 
may not be distributed in a manner to prop- 
erly provide for the future security of their 
dependents. But this deplorable situation is 
not strange or new to experienced life insur- 
ance underwriters, because they have learned 
over the years that it is not part of human 
nature to consciously think of planning for 
the future; and it is not part of human 
nature to take action even if one does get 
over the hurdle of thinking about the future. 
Experienced life underwriters have long ago 
come to these three inescapable conclusions: 

(1) Men concentrate more on the creation 
of estates than on planning for their con- 
servation and distribution. They work hard, 
save, spend a whole lifetime creating prop- 
erty—often at the expense of good health— 
yet spend minutes on planning to guarantee 
that the results of their hard labor will do 
the things which they had in mind for their 
wives and children. This is apparently part 
of the “American Way,” and the result of 
our fast moving way of life. 

(2) Men have a tendency to postpone 
thinking about death. They would prefer 
to plan only to the extent of preparing and 
signing a will. Many underwriters, in 
approaching men to suggest that they con- 
sider the advantages of a planned estate, 
have frequently received the reply, “Oh, yes, 
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my estate is in good shape. I just made 
a will a few months ago.” Of course, 
signing a will is not synonymous with estate 
planning. Moreover, even the action of 
drawing a will is not taken in many cases 
unless there arises an obvious event such 
as purchasing a home, entering military 
service, becoming a stockholder in a busi- 
ness, inheriting a substantial amount of 
money or making radical changes in an 
investment portfolio. It is rare, indeed, to 
come across a man who on his own initia- 
tive asks to have his estate planned. 


(3) Only a comparatively small number 
of people are truly aware of the fact that 
they have estate problems and are in need 
of advice and counsel. For example, you 
all know that the records of probate courts 
show there is still a large number of indi- 
viduals who die without a will. The prob- 
lem of lack of awareness of the benefits of 
a will is present with many people, regard- 
less of the level of their position, education 
and responsibility. Even in the case of 
men who have in the past established delib- 
erate plans for distribution of their property, 
life underwriters have discovered that these 
same men have not had their plans thor- 
oughly anaylzed in the light of current 
changes in the law. The only real expla- 
nation for this is that these self-satisfied 
men are completely unaware of the weak- 
nesses and pitfalls of their present plans, 
which appear satisfactory to them. In addi- 
tion, many of them are so preoccupied with 
business and personal problems and emer- 
gencies of today that they have little time 
or thought left for the problems of tomor- 
row. They are victims of the human tend- 
ency to procrastinate, and ‘to let things stay 
as they are. 

I recall very vividly a case in which a 
life underwriter stimulated a wealthy execu- 
tive to consult his lawyer to review his 
estate after the 1948 Revenue Act. The 
estate was reviewed and the recommenda- 
tions of the lawyer resulted in changing 
the estate plan, and at the same time effect- 
ing a very substantial savings in federal 
estate taxes. In addition, $50,000 of new 
life insurance purchased on the life 
of the client’s part of the estate 
plan. The underwriter in this case reported 
that after all transactions 
mated, the client turned to him and said, 
“Thanks very much for everything you 
have done. You made me do something 
which I have wanted to do for ‘five years.” 
The interesting part about this 
that the client had a very unfavorable med- 
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ical history, and it was fortunate that the estate 
changes were made before it was too late. 


It is because life underwriters have learned 
these facts about people and human nature 
that they can play such an important role 
in the estate planning process. In their 
daily work, underwriters who are operating 
among people with substantial estates are 
constantly coming upon situations where it 
is established that the client has need for 
advice and counsel, but the client is not 
aware of his need. I understand that the 
lawyer is not in a position to do anything 
about this, because he might be considered 
as soliciting business—which he cannot do 
under the Canons of Ethics of the American 
Bar Association. Someone has to get these 
cases started, and that is where the qualified 
life underwriter plays an important role. 


In the course of his selling activities the 
underwriter raises questions about the man’s 
estate, and these questions have the salutary 
effect of making the prospect think about 
his situation; they also make him want to 
take action by seeking further counsel from 
his lawyer. Due to the very nature of his 
job, the life underwriter is in a position 
to call the attention of the client to perti- 
nent legal and tax problems—not for the 
purpose of giving legal advice or inter- 
preting the law for the client’s particular 
situation, but solely for the purpose of 
emphasizing the urgent necessity of getting 
his affairs in order before it is too late. 
The purpose of the underwriter’s activity is 
to disturb the client out of his complacency, 
and to bring about desire on his part to 
consult his lawyer for specific legal advice 
and recommendations. | 


can assure you 


that underwriters today are avoiding—and 


want to avoid—any that the 
client will assume they are giving legal 
advice or holding themselves out as being 
competent to give legal advice and opinions. 
Rather, they are suggesting that the client 
submit any proposals to his attorneys for 
review, interpretation and decision. 


possibility 


I believe that those of you who have 
worked with life underwriters will agree 
that in addition to selling the idea of estate 
planning, the underwriter can make at least 
two other contributions to the estate plan- 
ning team. He can give advice and render 
services in connection with co-ordinating 
existing policies with the estate plan, and 
he can sell new insurance whenever the 
need is present, and where the use of new 
insurance will carry out the objectives of the 
client better than any other method. 
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If we can agree that the qualified life 


underwriter can play a necessary role as the 
salesman and motivator of the estate plan- 
ning team, let us put his activities under the 
microscope of analysis. Let us look in on 
him as he goes about his daily work, and 
see him in action in the process of working 
with lawyers and trust officers to ,develop 
sound-estate plans. What, specifically, do 
we find him doing? I should like to answe1 
this question by describing factual 
situations encountered in the field by life 
underwriters who are currently working on 
estate planning cases. My purpose will be 
to pass on to you the experiences and 
observations of these insurance men who 
truly have seen the gratifying results of 
a lawyer, trust officer and underwriter 
working together for the maximum advan- 
tage of the client. I shall describe their 
activities in two parts: examples of how 
new life insurance has been used in specific 
cases and questions raised by the life under- 
writer to assist the planning team in making 
decisions covering the handling of existing 
life insurance contracts. 


some 


It will be my intention under this second 
category to demonstrate by example that, 
by raising certain pertinent questions, the 
underwriter is performing a valuable service 
in that he is enabling the lawyer to make 
the soundest possible decisions on integrating 
the life insurance into the final estate plan. 


PART | 


The methods employed to use life insur- 
ance to solve specific estate problems are 
many. My objective is to cover briefly five 
of these methods which are gaining in- 
creasing significance in today’s estate plan- 
ning activities. 


Life Insurance for Estate Creation 


Many people today must create estates, or 
increase the size of their present estates, 
through the life insurance instrument. There 
is an increasing awareness that property 
must be accumulated today under conditions 
requiring at least twice the accumulations— 
and three times the income—needed 15 and 
20 years ago. = Life underwriters have been 
conscious of the fact that in the early part 
of this century, thrift and conservative in- 
vestment would produce a sizable estate. 
In those days money could be invested at 
5 per cent and 6 per cent per annum, and 
income taxes were unknown. At 6 per cent 
compound interest it took only about 12 
years for a given sum to double itself. But 
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today it is possible for most investors in 
the higher income brackets to earn only 
about 2% per cent after taxes, to say noth- 
ing of the fact that the income. tax rate 
and the higher cost of living makes it 
extremely difficult for them to set aside 
any substantial amounts from year to year. 
It is a matter of simple arithmetic to arrive 
at the conclusion that, in 1935, $24,000 in- 
vested at 5 per cent would produce $100 per 
month income; and, based on a 5 per cent 
yield, it required only an annual savings 
of $691 for 20 years to build a fund of 
$24,000. Today, $48,000 at 2% per cent is 
required to produce $100 a month income; 
and, based on a 2% per cent yield after 
taxes, the annual savings to build a fund 
of $48,000 over a 20-year period would jump 
to $1,833.21. 


Our life underwriters have discovered 
that it is not only the small property owner 
who has been hampered by taxes and low 
interest yields in building a substantial es- 
tate. The large property owner, in many 
ways, has felt the pinch to an even greater 
degree. In order to maintain his high 
standard of living in the face of high income 
taxes and high prices, he has been forced 
to use capital to supplement his reduced 
spendable income. In many of these cases 
the estate planning team has recommended 
that this lost capital be replaced through 
additional life insurance, so that the gross 
estate to the family would not be diminished. 


Life Insurance to Meet 
Cash Demands on Estate 


It is not surprising to find that the aver- 
age estate is low in This is true 
because the average property owner feels 
he does not have an urgent need for large 
amounts of cash on hand. His greater need 
is for maximum income to meet today’s 
high living expenses. Since the setting aside 
of large amounts of cash would not be 
productive of income, he is taking his sur- 
plus and placing it in income-producing 
investments. This situation creates a vul- 
nerable spot in his estate, because upon his 
death large amounts of would be 
needed to liquidate estate obligations that 
must be paid in cash. Through the effective 
work of estate planning teams, this type of 
property owner has been made to recognize 
that there are at least three possible courses 
of action: 


cash. 


cash 


(1) He can ignore the problem and not 
provide in advance for a sufficient amount 
of cash, in which case the estate may be 
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forced to sell valuable income-producing 
assets ata sacrifice, thereby causing con- 
siderable shrinkage in the size of the net 
estate. This would be especially costly 
when it becomes necessary to sell “frozen” 
assets such as an interest in business real estate 
which is throwing off a substantial income. 


(2) He can set aside a sum of money in 
the bank or in liquid investments, such 
as government bonds. If he does this, he 
must be able to allow a large sum to remain 
in investments throwing off a much lower 
return than would otherwise be possible. 


(3) He could purchase life insurance to 
provide the necessary liquidity. If ordinary 
life is used, this could be done by paying 
annually in premiums approximately 3 per 
cent of the cash fund needed, depending 
upon his age. If 20-payment life is used, 
it would be 4 per cent; under the 20-pay- 
ment life plan it would be impossible in 
most cases to pay more than 80 per cent of 
the principal in premiums. 


Now, the life underwriter as well as the 
lawyer is interested in seeing that estate 
plans are not deféated and that values in- 
tended for the client’s family will not be 
destroyed through “distress” sales. He, too, 
is cognizant of the almost unbelievable 
stories of estate depletion which make the 
headlines in our daily newspapers. It is 
only natural, therefore, that we frequently 
find him recommending life insurance as the 
safest and most economical solution to the 
problem of guaranteeing sufficient cash at 
the time it is most needed. However, I 
would be closing my eyes to the truth if 
I did not admit that in 
estate planning lawyer is opposed to the use 
of life insurance for this purpose because 
the additional proceeds would result in a 
higher federal estate tax than would other- 
wise be payable if the insurance had not 
been purchased. One sound answer I can 
give to this objection is that if the client 
lives a long time, the dollars used for pre- 
miums would in most cases be found else- 
where in the gross estate at death. If he 
dies early, the difference between premiums 
paid in and the death proceeds is a profit 
which is only partially reduced by the in- 
creased estate tax attributable to the fact 
that the insurance proceeds increased the 


some cases the 


size of the gross estate. 


Life Insurance to Give Estate 
Balanced Picture of Assets 


Many businessmen today are concerned 
that under today’s conditions they may be 
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overcompensating for inflationary periods, 
and leaving their estates largely unprotected 
against the possibility of deflationary per- 
Their assets today are mostly in 
“equity” investments, which means that they 
do not have sufficient “fixed dollar’ assets 
to provide income, regardless of their par- 
ticular business and business conditions 
generally. This situation is being remedied 
by the purchase of such fixed-dollar invest- 
ments as prime bonds or mortgages and 
life insurance policies. 


iods. 


3y so doing, the 
estate assets are being balanced so that the 
estate will produce income at all phases of 
the economic cycle. 

Life insurance is often recommended to 
provide this balance because: 

(1) Life insurance creates the asset on a 
pay-as-you-go basis out of income, thus 
avoiding the liquidation of existing income- 
producing capital to accomplish the purpose. 

(2) Life insurance can provide the annu- 
ity type investment. 

(3) Life insurance provides guarantees of 
a minimum amount of property which can 
serve as the bedrock for the family’s basic 
security. 


Life Insurance on Life of Wife 


The use of “wife insurance” is gaining 
increasing significance in many estate plans 
being developed today. This is especially 
true where both the husband and wife pos- 
sess large estates in their own rights. Where 
the estate plan requires considerable cash, 
wife insurance solves the problem of 
liquidity in the wife’s estate. If the wife 
predeceases her husband, the proceeds of 
the policy on the wife’s life could be paid 
to the husband, thereby improving his liquid 
position. This added insurance fund would 
compensate to extent for the 
husband’s loss of the marital deduction for 
federal estate tax purposes, and the inability 
to split income and gifts. 


also some 


Life Insurance to Lend Flexibility 
to Estate Plans 


There are many cases where a client owns 
a large and profitable business and would 
prefer that his business pass intact to his 
son or sons upon his death. Usually the 
problem here is to determine some method 
of providing for the property owner’s wife 
and his daughters, so that their security may 
be assured. In these -situations the life 
underwriter contributes the necessary flex- 
ibility to this type of estate planning by 
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suggesting the use of life insurance con- 
tracts payable to the wife and daughters in 


monthly instalments. By providing basic 
security to the wife through an amount of 
insurance needed to provide an adequate life 
income, the son or sons are permitted to 
run the business without the interference of 
other members of the family who might de- 
mand a large share of the business profits 
without making any real contribution to the 
earning of such profits. 


PART Il 


I shall now move on to the second section 
of our discussion: some questions raised by 
the life underwriter to assist the planning 
team in making sound decisions covering the 
handling of existing life insurance contracts. 


Co-ordination of Life Insurance 
into Estate Plan 


The importance of integrating existing life 
insurance into the estate plan cannot be 
overestimated. Yet life underwriters have 
encountered cases where the life insurance 
was considered apart from the other estate 
assets and not integrated into the over-all 
estate plan. If these cases had included an 
underwriter as an active member of the 
estate planning team, I am sure he could 
have raised the question as to the co-ordina- 
tion of all the assets; he would have 
suggested that the manner of disposition of 
the life insurance could have a serious effect 
on the operation of the entire over-all plan. 


Qualifying Life Insurance 
for Marital Deduction 


Whether or not the 
should be taken in connection with life 
insurance proceeds must necessarily be 
determined by the nature and amount of all 
the assets, and other pertinent factors in 
each individual case. If a life underwriter 
were involved in helping to make the deci- 
sion, he would raise the question as to the 
use of the various settlement options in the 
policies, and the effect of these optional 
settlements with respect to qualification for 
the marital deduction. If the matter of 
qualifying life insurance came up for discus- 
‘sion, he would indicate that one of the 
reasons for using life insurance for marital 
deduction is that by use of the instalment 
settlements, a portion of the principal is 
paid out each year to the surviving spouse, 
so that the amount of the insurance fund 
decreases with each payment, The insur- 
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marital deduction 


ance is therefore a decreasing or “wasting” 
asset. Upon the death of the ‘surviving 
spouse, the proceeds will have been ex- 
hausted or considerably reduced, thus leay- 
ing only the remaining value to be subject to 
estate tax in the surviving spouse’s estate. 

The underwriter also would be quick to 
volunteer the information that before quali- 
fying life insurance for marital deduction, it 
would be well to determine first whether 
the client is willing to give powers of inva- 
sion or appointment with respect to life 
insurance proceeds. He would raise this 
question because he has learned over the 
years that some people are willing to give 
powers over assets in the general estate, but 
are reluctant about giving those same powers 
over life insurance. There is a strong feel- 
ing that this attitude prevails because many 
men look upon their life insurance as basic, 
guaranteed security which will be there for 
their families, regardless of what happens to 
their other assets. 


Incidents of Ownership 
and Payment of Premiums 


Under present conditions, if the insured 
has any incidents of ownership or is paying 
premiums directly or indirectly, the insur- 
ance is includable in his estate for federal 
estate tax. If the intention is to keep the 
insurance from being included in the estate 
for federal estate tax purposes, then a life 
underwriter on an estate planning team 
would set up the insurance so that the in- 
sured does not have any incidents of owner- 
ship and does not pay the premiums directly 
or indirectly. Underwriters frequently know 
that clients sometimes suggest that their 
wives can pay the premiums, and think that 
the solution is merely to increase the wife’s 
household allowance. Generally speaking, if 
the insured transfers property to his wife so 
that she may purchase insurance on his life, 
he is considered as paying the premiums. 
Payment of premiums by persons other than 
the insured is examined very closely, and 
the executor may be asked to prove by rec- 
ords that the insured was not the premium 
payer. Questions are frequently raised on 
the poiut of ownership of insurance policies. 
To iree a policy from the federal estate tax, 
the insured cannot have any incidents of 
ownership. Experienced insurance men will 
tell you that this requirement must be taken 
literally. The insured cannot hold on to 
one or two rights in the policy and still be 
considered as having divorced himself from 
ownership. Some ownership clauses in life 


insurance policies divest the insured of some 
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rights and permit him to retain others. 
These situations, plus the mistaken belief by 
some that transfer of possession constitutes 
transfer of ownership, have caused problems 
to which underwriters are alert, and which 
they can do a great deal to help solve before 
any damage is done. 


In connection with a third-party owner- 
ship of life insurance to free the proceeds 
from federal tax in the estate of the insured, 
there is always the question of what hap- 
pens when the third party dies before the 
insured. Obviously, provision must be made 
for this contingency, but it is surprising how 
often this point is not given sufficient con- 
sideration. Unless some provision is made 
for continuation of the policy after the 
third-party owner dies, it is conceivable that 
the insured may purchase it from the execu- 
tor of the owner, or—as happens in many 
cases—the insured may inherit the policy 
through the terms of the third party’s will. 
In either case, the policy will become in- 
cludable in the insured’s gross estate by 
virtue of the incident-of-ownership test. 





Surrendering Old Policies 
for Reduced Paid-Up Insurance 


The pressure of high estate tax rates has 
caused many policyholders to consider plans 
to save some estate tax on part of their life 
insurance proceeds. One such plan calls for 
converting present life insurance policies to 
paid-up policies in a reduced face amount, 
and having the insured’s wife replace the 
difference by a new policy owned by her and 
paid for out of her own independent income. 
Surrender of any insurance is always a 
serious step, and the life underwriter on the 
estate planning team serves a useful func- 
tion when he raises these questions for 
discussion before a final decision is reached: 

(1) If the insured stops paying premiums, 
isn’t he automatically increasing his outside 
estate each year by the amount of the pre- 
mium he saves which becomes part of his 
capital ? 


(2) Aside from the tax aspect, aren’t valu- 
able benefits relinquished, especially when 
an old policy is reduced? Life insurance 
policies that have been in force for many 
years have an investment advantage not pos- 
sessed by a new policy. It must be recog- 
nized that the longer a policy has been in 
force, the larger its reserve, which earns the 
interest rate of the particular insurance com- 
pany. Such interest is not subject to income 
tax under present laws, and with each addi- 
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4 
tional year that the policy remains in force 
the interest on the reserve helps to pay an 
increasing part of the cost of the insurance 
at risk. Starting a new policy is, in effect, 
starting from scratch in building up policy 
reserves. 

It the particular policy being converted to 
a reduced paid-up policy is an old contract 
of the type issued by most insurance com- 
panies in the early 1930’s or earlier, the 
policy probably would contain valuable set- 
tlement options at 3% per cent guaranteed 
interest, and extremely favorable life an- 
nuity rates. To prove this point by example, 
a research and review service report indi- 
cates that under most contracts issued in 
1930 the monthly lifetime income factor per 
$1,000 with ten years certain for a woman 
age 60 is $6.29, while the factor on many 
contracts issued in 1944 and thereafter is 
$4.73—a difference of $1.56 per $1,000, which 
is quite a percentage drop. This valuable 
option would be lost with respect to that 
part of the original policy lost by reason 
of taking a reduced face amount. 

While I am on the subject of older poli- 
with valuable settlement options not 
available in most contracts issued today, 
may I digress for a moment and bring out a 
few other questions usually raised for dis- 
cussion by the estate planning team. Should 
old 3% per cent policies be made payable 
to the estate for payment of federal estate 
taxes? If the old policy does not have to 
be used for federal estate taxes, would it be 
advisable to pay it to a named beneficiary, 
and thereby in some states make part of it 
exempt from state taxes? 


cies 


Apportionment of Federal Estate Tax 
Among All Estate Assets, Including 
Assets Not Passed Under Will 


In tying up insurance proceeds under set- 
tlement options, the skilled underwriter of 
today would be sure to raise these questions 
for discussion: 

Is there a possibility that the life insur- 
ance will be called upon to pay its propor- 
tionate share of the federal estate tax? 


Would it be advisable to maintain the 
insurance proceeds intact and have the es- 
tate tax paid out of assets passing under the 
will? 

If the life insurance beneficiaries and the 
beneficiaries under the will are different 
people, is there a chance that the beneficiary 
under the will will be penalized by having to 
pay the entire federal estate tax? 
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It is important for estate planners to 
know that some insurance companies 
do not permit repayment of loans 
after the insured’s death. 

* 


Generally, when an insured ties up life 
insurance under instalment options, and 
when his insurance provides the basic se- 
curity for the family, he intends that the 
full amount of the instalment be paid to the 
beneficiary without deduction for death 
taxes. Therefore, if the insurance is not to 
share in payment of taxes, then the federal 
estate tax must be borne by the general 
estate; provisions should be so made to 
avoid the possibility of having to upset fixed 
insurance agreements. 


Common Disaster Clauses 
in Life Insurance Policies 
and Marital Deduction 


If the estate planning team decides to 
qualify life insurance for the marital de- 
duction, one of the first questions the insur- 
ance underwriter wants to know the answer 
to is whether a common disaster clause is 
included in existing beneficiary settlements. 
Sometimes these clauses are included in the 
text of policies of some companies, whereas 
other companies add them by endorsement 
upon request. A typical clause usually reads 
something like this: 

“Tt is agreed that any provision of this 
policy to the contrary notwithstanding, set- 
tlement hereunder shall be withheld until 
the date days after the death 
of the insured, and that for the purpose of 
making such settlement, any beneficiary 
whose death occurs before said date shall be 
considered das having predeceased the insured.” 

If this clause exists and is not removed, 
there is the danger that if the beneficiary 
does survive but dies within the specified 
period, the insurance will be disqualified for 
purposes of marital deduction.. One way 
that has been used by estate planning teams 
to avoid this danger is to suggest that the 
clause be eliminated, and that for all intent 
and purposes the same objective be achieved 
by holding the proceeds under the settle- 
ment options for the surviving spouse and 
naming contingent beneficiaries and giving 
the surviving spouse a power of appointment. 

In addition to the six questions already 
discussed, the life underwriter can make a 
valuable contribution to the estate planning 
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team by raising very pertinent questions in 
the following three areas: 


Cases where existing policies have out- 
standing loans.—The underwriter will make 
the estate planning team aware of the fact 
that some insurance companies do not per- 
mit repayment of loans after the insured’s 
death. Thus, if it had been planned to have 
the full policy proceeds qualify for marital 
deduction, the existence of an unpaid policy 
loan at the time of death would jeopardize 
the amount which would be available for 
this marital deduction. 


Cases where children are named as sec- 
ondary beneficiaries to receive in equal 
shares any insurance ‘proceeds remaining 
after the wife’s death—In these cases we 
can visualize our life underwriter bringing 
to the attention of the estate planning team 
such factors as the desirability of providing 
more for physically handicapped children; 
and, where there are large differences in the 
ages of the children, he would provide a 
greater share for the younger children. 


Cases where there is some concern over 
the type of new policy which would best 
support the estate plan and serve the needs 
of the client——The greatest contribution an 
underwriter can make in these cases is to 
make sure that the members of the estate 
planning team are not too quick to select a 
certain type of policy without complete 
discussion of the relative advantages of one 
plan over another plan. This question 
usually comes up in connection with an old 
controversy between term insurance and 
permanent insurance. No competent under- 
writer would argue that one particular plan 
of insurance would be best in all cases. 
Under certain conditions term insurance 
would be the right solution; under another 
set of circumstances the advantages of whole 
life insurance would do the best job of ac- 
coimplishing the objectives of the estate plan. 


In concluding this paper, I should like to 
state that I believe lawyers, trust officers 
and insurance underwriters can work to- 
gether effectively in the best interests of the 
client. I am pleased to be able to state that 
on the basis of our case experiences in the 
life insurance industry, the lawyer and un- 
derwriter groups are rapidly recognizing the 
scope of their respective activities, so that 


the valuable services of each group may be 
made available to people who need the bene- 


fit of their training and experience, I have 
every reason to be confident that we shall 
experience and enjoy continued progress in 


the future. [The End] 
IL J— June, 1954 
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Life Insurance Contracts, Annuities 
and the Internal Revenue Code of 1954 


By J. DANFORTH BROWNE 


Mr. Browne, a member of the Florida 
bar, is associated with Macfarlane, 
Ferguson, Allison & Kelly, Tampa. 


N February 25, 1913, the Secretary of 

State for the United States declared 
the then proposed Sixteenth Amendment to 
the United States Constitution to have been 
ratified by the legislatures of three fourths of 
the whole number of states and to have 
thus become a part of the law of the land. 
The Sixteenth Amendment, consisting of 
one sentence, was typical of most epochal 
events in history in being short and simple. 
It read: 

“The Congress shall have power to lay 
and collect taxes on incomes, from what- 
ever source derived, without apportionment 
among the several States, and without re- 
gard to any census or enumeration.” 

The amendment was not for the purpose 
of granting Congress the power to tax 
income—which it already had under the 
Constitution—but was designed to remove 
the requirement of apportionment in levying 
income taxes that was otherwise 

by the Constitution. 


federal 
required 
I mention that background of one sen- 
tence as prefatory to the Internal Revenue 
Code of 1954, which was introduced in the 
House of Representatives on March 9, 1954, 
as H. R. 8300 and passed by the House, on 
March 18, 1954. The proposed new Revenue 
Code is approximately 875 pages in length 
and, as many of you know, will be only 
part of the applicable law since there will 
also be Regulations under the Code which 
have the force and effect of law. The House 
Ways and Means Committee; which drafted 
the new Code, submitted, to explain the 
changes made by the new bill, a committee 
report ‘which consists of some 110 pages of 
general explanation and some 440 pages of 
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detailed technical discussion of the bill. 
Then there are 24 pages of “minority views” 
to make the report interesting if you dis- 
agree with the first 550 pages. Bear in 
mind that all of this results from that simple 
sentence comprising the Sixteenth Amendment. 


A few more sentences. on this proposed 
new Code and the history behind it may 
interest you, since our internal revenue laws 
have had a decided effect on our sociological 
structure and have become woven into the 
fabric of our daily lives. 

Representative Daniel A. Reed, the chair- 
man of the House Ways and Means Com- 
mittee, is the man to whom a large share 
of the credit or criticism will go for the 
changes proposed by the new Code. The 
bill represents the culmination of intensive 
work which was begun by the staff of the 
joint committee on internal revenue taxa- 
tion during the summer of 1951. Chairman 
Reed said that over 15,000 taxpayers’ sug- 
gestions for improvement in the federal 
law were received and the House Ways and 
Means Committee itself held lengthy hear- 
ings on tax revision during the spring and 
summer of 1953, receiving the testimony of 
over 600 witnesses from all walks of life. 
The bill is the first comprehensive revision 
of the internal revenue laws since before 
the turn of the century and the first enact- 
ment of an income tax. It will replace the 
Internal Revenue Code of 1939 which was 
substantially a codification of the tax law 
or tax jungle as it existed at that time. No 
changes from prior law were made by the 
Revenue Code of 1939, and, although im- 
portant changes were made by the Revenue 
Acts of 1942, 1928 and 1926, those acts do 
not approach in significance the contem- 
plated revision of our tax structure which 
is in the mill. 

A release from’-Washington advises that 
the Senate Finance Committee began hear- 
ings on H. R.«:8300:0n April 7. Hearings 
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The insurance industry was a signi- 
ficant force in shaping the changes 
that have been made in the proposed 
Internal Revenue Code of 1954. 


were originally scheduled to run through 
April 23; however, it now seems that the 
hearings were not concluded as scheduled. 
The same release suggested that the provi- 
sions of the newly proposed 875-page Code 
were explained to the Senate Finance Com- 
mittee by the staff of the joint committee on 
internal revenue taxation on Tuesday, April 
6. I might comment that that may have 
been one of the great explanation jobs in 
history. In any case, it now remains for 
the Senate committee to consider the bill 
and place it before the Senate as a body 
for consideration. There is no doubt that 
some changes will be made by the Senate, 
whereupon the bill will go to a conference 
committee to work out the differences be- 
tween the Senate and the House. The bill 
must then be placed before the two bodies 
of Congress for final consideration. 


I must qualify my remarks as being based 
on the bill as it has been passed by the 
House of Representatives and as explained 
by the House Ways and Means Committee. 
Nevertheless, I believe that a discussion at 
this time of some of the changes in the fed- 
eral internal revenue laws as they affect life 
insurance contracts and annuities will be 
helpful in understanding the final ‘action 
that Congress takes. Furthermore, the 
changes which affect life insurance and an- 
nuities have resulted from recommendations 
made by the tax section of the American 
Bar Association, the American Life Con- 
vention, the National Association of Life 
Underwriters and the Life Insurance As- 
sociation of America. The views of these 
organizations found general support from 
other national bodies which would be ac- 
corded great weight by the committee. Con- 
sequently, it is my opinion that although 
there may be some changes made in the bill 
by the Senate, as affecting life insurance 
and annuities, the Senate will not disturb 
the substance of these changes as passed 
by the House. In any event, I regard this 
as an interim report to be brought up to 
date when the bill is finally enacted. 


In summary, with respect to the new 
Code, it is a marvelous piece of intricacy 
having a measured bearing on virtually 
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every economic transaction that occurs 
throughout the nation. It is precisely con- 
structed, notwithstanding its length, and is 
a vastly improved statute, from a_ legal 
standpoint. I would add facetiously that it 
will undoubtedly demonstrate that “the 
power to tax is the power to destroy,” but 
the thing destroyed will be the peace of 
mind of the attorneys, accountants and es- 
tate planners who must cope with the new law. 


I have attempted to sift the available 
print comprising this new Code, together 
with the supplementary material, to put 
before you some of the more important 
changes to be made by the new Code as 
affecting the existing law relating to life 
insurance contracts and annuities. Prior to 
this new legislation, the .internal revenue 
laws as affecting life insurance contracts 
and annuities had relatively well-settled 
interpretations and were understood by 
most practitioners. This has been particu- 
larly true since the insurance industry has 
analyzed the existing Internal Revenue Code 
as affecting such contracts with all the care 
and skill that the Treasury Department 
itself has applied. This has been made 
necessary by the gigantic size of the life 
insurance industry holding some $304 billion 
of contracts in force (which amount exceeds 
our national debt), and securing legal re- 
serves with assets in the neighborhood of 
$80 billion. The legal reserve life insurance 
companies enjoy investment incomes. of 
some $2.5 billion a year and have annual 
premium incomes of approximately $10 
billion per year from approximately 90 mil- 
lion policyholders. With this enormous 
segment of our national wealth involved, 
all parties have carefully studied the impact 
of the internal revenue laws in revising the ex- 
isting Internal Revenue Code. The industry 
itself was a significant force in shaping the 
changes that have been made in the proposed 
Internal Revenue Code of 1954. 


Logically, perhaps, this discussion should 
begin with the changes made in this new 
Code respecting the tax treatment to be ac- 
corded to premiums paid for life insurance 
and endowment and annuity contracts. | 
will generally confine myself to a discussion 
of the changes made respecting the pro- 
ceeds of such contracts. 


On considering the provisions of Section 
101 of the proposed Code, entitled “Certain 
Death Benefits,” it is apparent that the well- 
understood existing principle is retained 
whereby the proceeds of life insurance con- 
tracts, when paid by reason of the death 
of the insured, are not includible in gross 
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income for income tax purposes. This would 
be so whether the proceeds were received 
by the decedent’s estate, a beneficiary, a 
transferee or otherwise. The exclusion is 
still applicable whether the proceeds, pay- 
able at death, are payable in a lump sum or 
in installments; however, one of the major 
changes made by the new Code comes into play 
respecting the interest element in life insur- 
ance proceeds accruing after the death of 
the insured. 


This new provision does not affect any 
insurance payable in a lump sum on the date 
of death and does not affect an equivalent 
amount paid at a later date in whatever man- 
ner. The new Section 101 does provide that 
the present value, as of the date of death, 
of life insurance proceeds which are payable 
at a later date shall be prorated over the 
period with respect to which such payments 
are to be made. These prorated amounts 
are to be excluded from income so that no 
tax will result on the amount of life insur- 
ance proceeds payable at death. Where the 
proceeds are to be payable based on the life 
expectancy of the beneficiary, an annual 
exclusion based on the life expectancy of 
the beneficiary will be allowed and will be 
continued so long as the beneficiary shall 
live. This follows the new method of taxing 
annuities, which will be discussed later in 
more detail. All amounts received in excess 
of this annual exclusion are taxable as 
interest, except to the extent that certain 
members of the insured’s family may be 
entitled to additional exclusions. These 
additional exclusions, added. by Section 101 
(d)(1)(B) of the new Code, have been pro- 


vided to encourage the family of a decedent © 


to leave life insurance proceeds with the 
company to prevent unwise dissipation of 
those amounts which the deceased planned 
for his family’s security. Consequently, 
although the interest element in life insur- 
ance proceeds accruing after the death of 
the insured is generally taxable to bene- 
ficiaries, there is a special exclusion of up to 
$500 a year provided for the widow of a 
decedent and an exclusion of up to $250 
a year for each other beneficiary who is a 
child, lineal descendant or ancestor of the 
decedent. 


As an illustration of this new principle, 
the committee report cites the ordinary case 
where one of the options in an insurance 
contract is an option to take a specific 
amount in a lump sum or to take that 
amount in ten equal annual installments. 
In the case of a $1,000 policy which would 
have been payable in a single installment 
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at the insured’s death and where ten equal 
annual payments are made in lieu thereof, 
the portion of the installment to be excluded 
from gross income in each year is $100. 
Any amount actually received as an install- 
ment in excess of $100 in that year is to be 
included in gross income, except to the 
extent that the “related beneficiary” exclusion 
may apply. If the option should provide 
annual payments for life, the $1,000 lump 
sum would be divided by the present life 
expectancy in years of the beneficiary con- 
cerned. Any excess of the figures so deter- 
mined would be included in gross income 
again subject to the applicable “related 
beneficiary” exclusion. In these cases, the 
annual exclusion based on the life expec- 
tancy of the beneficiary is allowed as long 
as he lives. 


The committee report recognizes the ex- 
istence of other problems that may arise, 
such as where the insurance contract makes 
provision for payment sometime following 
the death of the insured as an option. These 
problems are to be solved, says the com- 
mittee report, by finding, with respect to 
each beneficiary on a particular contract, 
the value of the agreement or insurance 
contract as of the date of death of the in- 
sured, discounted on the basis of the interest 
rate and mortality table used by the insurer 
in determining the payment; the amounts so 
determined would be subject to the “related 
beneficiary” exclusion. 


Section 101(c) of the new bill and the 
committee report make it clear that, not- 
withstanding any other changes made in 
the bill, the present method is retained 
whereby interest received on proceeds left 
with an insurance company under an agree- 
ment to pay interest are to be taxed as ordi- 
nary income, without benefit of the “related 
beneficiary” exclusion. 


These new provisions are to be applicable 
to such proceeds under life insurance poli- 
cies where the death of the insured occurs 
after the date of enactment of the new Code; 
and it is expressly stated that Section 22(b) 
(1) of the 1939 Code shall continue to apply 
to those proceeds received by reason of 
the death of the insured occurring on or be- 
for the date of the enactment of the new Code. 


Since this provision makes an important 
change in the law of life insurance it may 
be well to restate the proposition for better 
understanding. Under the existing law the 
proceeds of life insurance policies are ex- 
cluded from gross income for income tax 
purposes whether paid in a lump sum or in 
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installments and whether the insured or the 
beneficiary makes the election to have the 
proceeds paid in installments. Consequently, 
under existing law, when there was an op- 
tion in a particular contract to provide for 
a lump-sum payment on the death of the 
insured or an option to take the proceeds 
in installments, the installment payments 
are not included in gross income because 
they were made under the insurance contract 
and by reason of the death of the insured. 
Therefore, under existing law, if there were 
an option in a policy to take a $5,000 lump- 
sum payment or 100 monthly payments of 
$55 per month, the entire $55 per month is 
not includible in gross income. Under the 
proposed new law, the additional $5 per 
month or $60 per year would be included in 
gross income, subject, of course, to the 
“related beneficiary” exclusion. 

Section 101 of the proposed Code, relating 
to death benefits, prescribes certain rules 
with respect to the proceeds of life insur- 
ance contracts which are purchased by an 
employees’ trust. A discussion of this phase 
is more properly considered under the new 
employees’ trusts provisions. 


Section 101(b) of the new Code tidies up 
the existing law respecting employees’ death 
benefits. that Revenue 
Act of 1951. The existing law provides a 
special exclusion. of up to $5,000 for pay- 
ments by an employer to the beneficiaries 
of an employee and paid by reason of the 
death of the employee. 
law, 


was added by the 


Under the existing 
exclusion is available 
only where the employer is under a con- 
tractual obligation to pay the death benefits; 
the interpretations under existing law have 
denied this provision 


however, this 


where an employee 
had a nonforfeitable interest in that benefit 
prior to the date of his death. 


The new Code corrects two unsatisfactory 
conditions—that a contractual obligation 
had to exist before the exclusion applied, 
and that the: limitation could be avoided by 
arranging to have two or more employers 
each pay $5,000 of death benefits—that exist 
under the present law. The exclusion is 
now extended to death benefits whether or 
not paid under a contract and limits the 
exclusion to $5,000 with respect to the death 
of any one employee. The exclusion is ex- 
tended to apply to distribution under a 
qualified: employees’ profit-sharing plan or 
stock-bonus trust whether or not the em- 
ployee had a nonforfeitable right to the 
amount while living, where the distributions 
are made by reason of the death of the 
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Section 101(b) of the Code of 1954 
tidies up the existing law respect- 
ing employees’ death benefits that 
was added by the 1951 Revenue Act. 


employee and made within one taxable year 
after the decedent’s death. However, in 
other cases where a nonforfeitable interest 
exists prior to death, the exclusion would 
not apply. 

The death benefit exclusion provided would 
not apply to amounts paid a surviving an- 
nuitant if the employee received, or was 
entitled to receive, any annuity before his 
death. Special provision is also made for 
determining the consideration paid by an 
employee for an annuity payable to a sur- 
vivor to which applies the new section re- 
lating to annuities. 

This is a rather significant change for 
the insurance industry, since life insurance 
contracts are financing many of the death 
benefits which are provided for employees. 

The taxation of annuities will have a new 
look when the new Code is enacted, if the 
proposed changes are accomplished by Sec- 
tion 72, entitled “Annuities; Certain Pro- 
ceeds of Endowment and Life Insurance 
Contracts.” The existing law frequently 
has resulted in an undesirable and inequita- 
ble tax situation and received attention by 
President Eisenhower when he made tax 
recommendations to Congress on January 
21, 1954, as part of his message on the 
budget. The President stated: 

“Under the present tax law a person buy- 
ing an annuity is taxed on a relatively large 
part of each payment until his cost is fully 
recovered at which time the full amount 
becomes taxable. The tax rule is so strict 
that often a person is not likely to get his 
capital back tax-free unless he lives beyond 
his life expectancy. I recommend that the 
tax treatment of annuities be determined 
on the basis of the life expectancy of the 
person receiving it. This will permit the 
hundreds of thousands of people who buy 
annuities to recover their capital free of tax 
over their life expectancies and will avoid 
any change in the tax status of an annuity 
during a person’s lifetime.” 

Under the existing law, amounts received 
as an annuity under an annuity or endow- 
ment contract are regarded as income and 
are taxable under the well-understood 3 per 
cent rule. The 3 per cent rule requires that 


IL J— June, 1954 





3 per 
annul 
come 
the 
the ¢ 
tion | 
Th 
repo! 
jectic 
the a 
a lar 
payn 
retur 
the 2 
his | 
mitte 
the : 
sents 
time 
up ri 
that 
beco 
amot 
has 1 
in h 








excl 
beco 
Tl 
in tl 
the 
ever 
It is 
clus 
paid 
expe 
Thi: 
thot 
exp 
cor 
mm § 
indi 
stat 
be | 
ject 
T 
pos 
altl 
era’ 
let 
anr 
per 
pai 
ann 
ass 
yea 
det 
ne\ 
tot 
life 


Mi 








54 
t- 
at 
cts 


ar 
in 
2st 


ld 


ild 


Mio 








3 per cent of the consideration paid for an 
annuity be included in the annuitant’s in- 
come for a taxable year, the remainder of 
the annuity in each year being applied against 
the consideration until the total. considera- 
tion is received free of tax. 


The House Ways and Means Committee 
report states that the existing rule is ob- 
jectionable because it is Where 
the amount paid for the annuity represents 
a large proportion of its value at the time 
payments begin, the present rule does not 
return to the annuitant on a tax-free basis 
the amount he paid for the annuity during 
his lifetime. On the other hand, the com- 
mittee points out that where the amount 
the annuitant paid for the annuity repre- 
sents a small proportion of its value at the 
time payments begin, the exclusion is used 
up rapidly. In such cases the annuitant finds 
that after being retired for a few years and 
becoming accustomed to living on a certain 
amount after tax, he suddenly 
has to make a sizable downward adjustment 
in his living standard when his 
exclusion is used up the annuity income 


erratic. 


of income 
because 


becomes fully taxable. 


The committee stated that it had adopted 
in the new Code a provision which spreads 
the tax-free portion of the annuity income 
evenly over the annuitant’s life expectancy. 
It is the committee’s intention that the ex- 
clusion will equal the amount the annuitant 
paid 
expectancy at the time the payments begin. 
This exclusion is to remain the same even 


for the annuity divided by his life 


though the individual should outlive his life 
expectancy. This rule permits an insurance 
company obligated on an annuity contract 
to supply the annuitant with a statement 
indicating that for the rest of his life a 
stated amount of his annuity income will 
be excluded annually from his income, sub- 


ject to tax. 


This new principle appears in the pro- 
posed Code in rather complicated language, 
although it is actually rather simple in op- 
eration. As an illustration of how it operates 
let us assume that an individual owns an 
annuity contract which will pay him $2,000 
per year for the rest of his life. He has 
paid a total consideration of $16,000 for the 
annuity, and, for our illustration, we will 
assume that he has a life expectancy of ten 
years at the time the annuity begins. In 
determining the annual exclusion under the 
hew annuity method we simply divide the 
total consideration, which is $16,000, by the 
life expectancy of ten years, resulting in 
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$1,600, which is the annual tax-free recovery 
under the new method. Therefore, the tax- 
payer would report $400 of the annual $2,000 
payment as income. This annual tax-free 
recovery of $1,600 would continue even 
though the taxpayer lives longer than this 
ten-year expectancy. 

A special adjustment is made in deter- 
mining the consideration paid for an an- 
uity contract where the contract provides 
for death benefit payments to be made in 
consideration or 
The “in- 


the nature of refunds of 


payments for a period certain. 
vestment in the contract,” or the considera- 
tion paid therefor, to be used in determining 
the annual tax-free recovery, must be re- 
duced by the value of the “refund payment” 
or “payment certain” at the time the annuity 
is to begin. This adjustment is described as 
being the undiscounted value of the death 
benefit. The effect of this adjustment to be 
so made is to include in the gross income of 
the annuitant that interest amount which it is 


anticipated will accrue from the death benefit. 


The committee has also made a special 
rule to take care of employees’ annuities 
where both the employer and the employee 
have contributed to the consideration for 
the contract and the individual thus has 
only a small consideration in the annuity 
contract. In this situation where the amounts 
receivable by an employee under the terms 
of a contract during the first three years 
are equal to or greater than the considera- 
tion for the contract paid by the employee, 
such employee excludes all annuity payments 
until he has recovered his consideration tax 
free. Thereafter all annuity payments will 
be reported by the employee in full for 
income tax purposes. 


Under existing law, the principle has been 
established that installment payments under 
such contracts for a definite term of years 
will not be regarded as an annuity; install- 
ment payments for life, or for a guaranteed 
fixed period and life, whichever is longer, 
or for life and a guaranteed fixed period, do 
constitute annuities to which the 3 per cent 
rule is applicable. However, in the case 
of such installment payments for a fixed 
term of years, the installment payments are 
not taxable until they equal the considera- 
tion paid therefor. The new law defines 
an annuity as “any amount received as an 
annuity (whether for a period certain or 
during one or more lives) under an annuity, 
endowment, or life insurance contract.” 
Thus the above distinction is ended and all 
such proceeds would be taxed uniformly. 
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This next discussion concerns the pro- 
ceeds of life insurance or endowment con- 
tracts when paid other than by reason of 
the death of the insured and, of course, 
brings up the constructive-receipt doctrine. 
The constructive-receipt doctrine, the appli- 
cation of which has been universally criti- 
cized as affecting such proceeds of life 
insurance, endowment or annuity ‘contracts, 
has been dealt with in a very fair manner in 
the new bill. Under the existing rule where 
such a policyholder has the right to receive 
on maturity, or receives prior to maturity, 
the proceeds of such contracts, he is taxed 
on the full amount of the difference between 
the net premiums paid for the contract and 
the proceeds of that contract when paid. 
If on maturity he elected to leave the pro- 
ceeds with the insurer at interest or receive 
installment payments, he was regarded as 
having constructively received the full amount 
and was taxed in that year on the amount 
of the difference between the net premiums 
paid and the proceeds. The new bill pro- 
poses that such a policyholder will be taxed 
under the new annuity method, where he 
elects to receive the payments under an an- 
nuity option within 60 days after the right 
accrues to receive a lump-sum payment. 


A further softening of the harsh impact 
under the existing principle applies in the 
situation where the proceeds are paid in 
a lump sum. The new method would pro- 
vide that when such proceeds of a life 
insurance, endowment or annuity contract 
are received in a lump sum, the tax is com- 
puted as though received over the preceding 
three-year period. No change has been made, 
however, in the principle that such proceeds 
will be taxed to the extent that they exceed 
the consideration paid therefor. 


Where, under an annuity contract, amounts 
are received which are not, strictly speaking, 
annuity amounts, the new bill proposes a 
change with respect to such payments which 
are received on or after the annuity pay- 
ments begin. In general, such amounts are 
to be included in gross-income and the 
committee states that the purpose of this 
change is to prevent the necessity of recom- 
puting the annual annuity exclusions under 
a life-expectancy method. If in full discharge 
of the contractual obligation, or upon the 
surrender, redemption or maturity of the 
contract, amounts that are paid before or 
after the annuity starting date are includible 
in gross income to the extent that they 
exceed, when added to other amounts paid 
to policyholder, the premiums or other 


consideration paid. 
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The new bill treats the same as all others 
who receive annuity payments those per- 
sons who are presently receiving annuity 
payments and who have not yet recovered 
tax free the consideration or cost of such 
annuity under the 3 per cent rule. Their 
life expectancy will be determined as of 
January 1, 1954, and the consideration or 
cost to be recovered tax free will be reduced 
by those amounts already received tax free 
under the 3 per cent rule. 


Joint-and-survivor annuities are specially 
provided for under the new bill. In a normal 
situation, where payments are received under 
such an annuity and commence after Janu- 
ary 1, 1954, the total life expectancies of the 
annuitants will be used to determine an 
amount to be excluded in each year from 
the gross income of the annuitants, in ac- 
cord with the new method discussed above. 


Where the first annuitant dies after Jan- 
uary 1, 1954, owning a joint-and-survivor 
contract, a new special rule applies which 
allows an additional exclusion in certain 
situations to the survivor, in addition to the 
general exclusion provided under the new 
method. This additional exclusion is the 
amount of federal estate tax, if any, which 
is paid as the result of the inclusion in the 
gross estate of the decedent of the differ- 
ence between the cost of the survivorship 
feature (that is, the additional cost of the 
joint-and-survivor contract over a contract 
providing an annuity for a single annuitant) 
and the value of the survivor annuity in the 
decedent’s estate. This situation will arise 
where the value of the survivor annuity in 
the decedent’s estate is in excess of the 
cost of the survivorship feature. The amount 
of the federal estate tax attributable to this 
excess is divided by the number of years of 
the life expectancy of the survivor for the 
purposes of determining an additional amount 
in each year to be recovered free of income 
tax. This additional exclusion ceases when 
the amount of the federal estate tax at- 
tributable to the described excess has been 
recovered free of tax. 


A special rule applies for the treatment 
of a survivor annuitant for the purpose of 
determining the survivor’s basis, and thus 
the annual exclusion, where the first annui- 
tant died in the years 1951, 1952 or 1953. 
In these cases where the survivor’s interest 
or basis in a joint-and-survivor annuity was 
that determinable under Section 113(a)(5) 
of the Internal Revenue Code of 1939 (which 
interest may be stated as the value of a 
comparable contract to the survivor to the 
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The new bill incorporates many far- 
teaching changes in the estate and 
gift tax laws. The most important 
change, Mr. Browne says, concerns 
the taxability of life insurance 
proceeds in a decedent’s estate. 

+ 


extent that such interest was required to 
be included in determining the value of the 
decedent’s gross estate), then the sum to be 
recoverable free of tax by the surviving 
annuitant will be that basis determinable 
under Section 113(a)(5) reduced by those 
amounts recovered tax free under the par- 
ticular contract prior to January 1, 1954, 
or a later date on which the surviving an- 
nuitant first receives an amount under the 
contract as an annuity. In these cases, the 
new rule which relates to an employee an- 
nuity where the employee’s contributions 
are fully recoverable in three years does not 
apply. 

The new section on annuities closes itself 
out with the reiteration that, notwithstanding 
any other features of the new section, any 
amount which is held under an agreement 
to pay interest thereon results in the require- 
ment that those interest payments be in- 
cluded in gross income. Last, in this section 
relating to annuities, it is provided that the 
new section shall not apply to so much of 
any payment under an annuity, endowment 
or life insurance contract which is includ- 
ible in the gross income of the wife where 
sich payment is in discharge of alimony 
obligations. 


The new bill incorporates many far-reach- 
ing changes in the estate and gift tax laws. 
Undoubtedly the most important change, 
however, concerns the taxability of life in- 
surance proceeds in a decedent’s estate. 


At the hearings before the committee, the 
insurance business and most other national 
organizations presenting their views, agreed 
that it was not equitable to include the pro- 
ceeds of life insurance in the gross estate 
of a decedent on the present basis. The 
premium-payment ‘test drew particular fire 
in that it had the effect of including in the 
decedent’s gross estate a policy to which he 
never had title or which had been irrevoc- 
ably assigned by him and in which neither 
he nor his estate has any interest. Other 
recommendations were that the premium- 
payment test be discarded and that insur- 
ance proceeds received by beneficiaries other 
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than the executor should be included in the 
decedent’s gross estate only to the extent 
of the cash value, immediately prior to 
death, of the interest in the insurance actu- 
ally owned by the decedent. The new bill 
does not go quite that far; however, the 
premium-payment test will no longer exist 
in determining the taxability of life insur- 
ance proceeds for estate tax purposes. 


The new section continues to require the 
inclusion in the decedent’s estate of insur- 
ance proceeds receivable by the insured’s 
personal representative, and receivable by 
all other beneficiaries under a policy on the 
decedent’s life with respect to which the 
decedent at death possessed any of the in- 
cidents of ownership exercisable, either 
alone or in conjunction with any other per- 
son. This provision corresponds to existing 
law with the exception that reversionary 
interest in a policy is now treated as an inci- 
dent of ownership. However, a reversionary 
interest will not be deemed such an incident 
of ownership as to require inclusion in the 
gross estate, unless the value of the rever- 
sionary interest equals 5 per cent of the 
value of the policy immediately before the 
death of the decedent. 


A brief look at Section 38 of the new bill 
will be of interest to all concerned in the 
insurance business—a business which at- 
tempts to provide security for a family in 
the event of untimely death, and to provide 
security in old age. Section 38 deals with 
retirement income and is available only to 
persons age 65 and over. Technically it is 
a credit against tax but its effect is to allow 
an exclusion of $1,200 of retirement income 
at the bottom tax bracket. The maximum 
tax saving would be $240. The amendment 
came about because, under existing law, 
benefits payable under the social security 
program and certain other retirement pro- 
grams of the federal government are exempt 
from income tax. The existing law dis- 
criminated against those who had independ- 
ently provided for their old age or others, 
such as teachers, who received industrial 
pensions or retirement pensions under other 
publicly administered programs. Under the 
bill, an individual who is 65 years of age 
is granted a credit against his tax liability 
equivalent to the tax at the first bracket 
rate (20 per cent) on the amount of his 
“retirement income” up to $1,200. Retire- 
ment income is defined to include pensions 
and annuities, interest, rents and dividends. 
An adjustment is made so that no person 
receives duplicate exclusions from income 
by reason of social security, railroad retire- 
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ment, military retirement pension or other 
pensions which are excluded from gross 


income. 


This new section closely parallels social 
security in its provision that an individual 
will be permitted to earn up to $900 a year 
as an employee or in self-employment with- 
out affecting the amount of the retirement 
credit. However, earnings in excess of 
$900 reduce, dollar for dollar, the amount 
of “retirement income” on which the credit 
is based. If an individual earns $2,100 he 
would, therefore, get no tax credit for any 
retirement income. 


This is an important provision to tie in 
with retirement benefits offered by any in- 
surance contract and will particularly bene- 
fit those who have retired on a dollar valued 
before inflation. It will, of course, be in 
addition to the standard and double éxemp- 
tion already provided for those over 65. 


The new bill also pays some attention to 
recent endeavors to avoid the prohibition 
against interest deductions for debts incurred 
to buy single-premium life insurance or 
endowment contracts. 

The present law does not allow an in- 
terest deduction in the case of indebtedness 
incurred or continued to purchase a single- 
premium life insurance or endowment con- 
tract. Also, if the premiums on a life 
insurance or endowment contract are paid 
within four years from the date such con- 
tract is purchased, such contract is treated 
as a single-premium contract and the same 
rule applies. The new bill continues these 
rules and extends them to close various 
loopholes developed in the case of single- 
premium annuity contracts and amounts 
borrowed from insurance companies to pay 
future life insurance premiums. These are 
rather technical provisions and apply to situ- 
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ations that were tailor designed to take ad- 
vantage of the tax loophole. When the bill 
is enacted, such interest deductions will be 
disallowed as to annuities purchased after 
March 1, 1954. 

A further change relates to the tax con- 
sequences on the exchange of certain in- 
surance contracts. As the law exists today, 
where one insurance policy is exchanged for 
another, any excess of the value of the policy 
received over the premiums paid for the 
taxable: Inequitable 
results have followed this rule when policies 
have been exchanged to Secure more de- 
sirable and appropriate terms and no gain 
has been actually realized. The new bill 
provides that no gain or loss is to be rec- 
ognized on the exchange a of life insurance 
contract for another life insurance contract 
or for an endowment or annuity contract; 
or the exchange of an endowment contract 
for another endowment contract or for an 
annuity contract; or the exchange of an an- 
nuity contract for another annuity contract. 
However, when an endowment contract is 
exchanged for a life insurance contract, gain 
will continue to be recognized at the time 
of the exchange. This provision is made to 
prevent tax avoidance by converting an en- 
dowment contract to life insurance, the pro- 
ceeds of which, when payable at death, are 
exempt. 





exchanged policy is 


Again, it is pointed out that the above 
comments relate to the proposed Internal 
Revenue Code of 1954 and the Senate may 
make substantial changes in the Code as 
affecting the proceeds of life insurance, 
endowment and annuity contracts. In any 
event, the proposed have much 
merit and should serve to effect a more 
equitable tax balance from the standpoint 
of both policyholders and insurance companies. 


[The End] 


changes 


LLOYD’S of LONDON and Problems Arising 
by Reason of Its Business in This Country 


I ECENTLY, and especially in high in- 

surance circles, a tempest has been and 
still is raging furiously over the transaction 
of both primary and reinsurance business 
by Lloyd’s underwriters with United States 
insureds and reassureds. 
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However, let’s keep the record straight. 
It will be clearly demonstrated that the 
underwriters of Lloyd’s of London do not 
write insurance or reinsurance in the United 
States. In fact, it:does not do any direct 
underwriting of primary insurance, nor does 
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Mr. Kuvin is associate professor of 
law, University of Miami (Florida), 
and director of the: insurance law 
training program and conferences. 


it do any reinsurance or retrocéding of the 
same in any part of the world except in its 
“room” in London, England. They, the 
underwriters—or “names’—transact their in- 
surance business in all of its phases, which 
cover the subjects of insurance located: all 
over the world, right there in one place 
known as the “room.” 

What is this tempest that is brewing? 

This writer will not endeavor to take any 
partisan stand, either pro or con, relative to 
That situa- 
will leave for the antagonists and 


the said controversies pending. 
tion I 
protagonists to continue on their own, since 
each or all of them have certain interests 
involved which impel them to take their 
respective positions. Neither will I attempt 
to analyze those positions nor venture a 
hazard as to which side is right or which 
side is wrong. 


Those desiring to determine which side is 
right and which side is wrong may refer to 
the trade magazine articles, editorials and 
other materials on the subject. However, it 
cannot be denied that a tempest is in 
existence.’ 

When an industry of the size and eco- 
nomic proportions of the insurance industry 
gets into a hassle* about and concerning an 
institution, it is necessary to find out just 
what is this subject of such controversy and 
what it is doing. 

Since the writer is an “educator,” it is 
believed that he should not take the posi- 
tion of an advocate, but should leave that 
function to the members of the insurance 
industry; surely they well able. and 
capable of bearing the standards for their 
respective positions. The relative “right” or 
“wrong,” maintained by the contestants on 
this subject, will be left to those entrusted 

1 Levering Cartwright in the Spectator, March, 
1954, pp. 28 and following; editorials by Roger 
Kenney, insurance editor, The United States 
Investor, February 6, 1954, p. 19 and March 6, 
1954, p. 17; and Proceedings Before the Rein- 
surance Subcommittee of the National Asso- 
ciation of Insurance Commissioners, January 
25, 1954, at its special meeting and open hear- 
ing in New York City. 

2To borrow a phrase from the title of Cart- 
wright’s article in the Spectator (see foot- 
note 1). 


are 
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with the duty, obligation and function of de- 
ciding the issues raised and presented to 
them. 


This article will be limited to two propo- 
sitions: First, what is “Lloyd’s of London,” 
and second, what problems, if any, are cre- 


? 


ated by its operations in the United States? 


Before proceeding, credit should be prop- 
erly given to those persons who and or- 
ganizations which so willingly and graciously 
furnished me with information and refer- 
ences and cooperated in the research of 
materials.” It must be clearly understood 
that the views herein expressed are those of 
this writer only, and do not constitute the 
opinions or conclusions of any person, firm 
or organization who furnished information. 
Such persons and organizations are not quoted 
from, but merely are relied on for the in- 
formation considered as reliable. 


What Is ‘‘Lloyd’s of London’’? 


In order to understand what one is dis- 
cussing, it is well to take a look at and 
understand the subject of discussion. There- 
fore, “Lloyd’s of London” or “Lloyd’s,” as 
it should properly be designated, is difficult 
to explain briefly and lucidly. It is an insti- 
tution which is unique—in the fullest sense 
—and without a counterpart anywhere in 
the world. Therefore, it cannot be defined 
by a sentence or phrase. Even those who 
are members of this institution have been 
unable to define it, except by writing a 


book.* 


Everyone seems to know that Lloyd’s of 
London started as the name of the place of 
a coffee house in London where the mer- 
chants, traders and shipping interests met 
and arranged for insurance of vessels and 
cargoes. Many still associate the name with 
that originally loose, uncontrolled and un- 
regulated system of insurance underwriting. 

Lloyd’s of London is not an “insurance 
company.” It is not a “corporation,” a 
“partnership,” “joint adventure,” “mutual 
alliance,” “peel” or even an “association”— 
“limited” or “unlimited.” Some will say that 
is a poor way to describe something—tell- 
3’ Roger Kenney of The United States Investor, 
J. A. Diemand, Jr., vice president of North 
America Companies, some of the insurance com- 
missioners and many others who requested that 
their names and departments not be mentioned, 
and William E. Dow, Jr., of Dow & Symmers, 
New York City. 

*M. M. Beeman, Lloyd’s London (Windmill 
Press, Surrey, England, 4th Ed., 1947) (out of 
print). Beeman was an underwriter at Lloyd's 
before his death. 
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ing us what it is not. However, I started 
this way to clear our minds and to under- 
stand at the stari that it is not any of the 
above legal entities which carry with them 
their respective legal concepts of rights and 
liabilities of persons affiliated and transact- 
ing business with them. 


Lloyd’s of London per se—that is, the 
name itself—can best be compared with the 
stock exchanges common to this country. 
It is a place where business is transacted. 
In the case of Lloyd’s, it is the business of 
insurance. At this place are located numer- 
ous individuals, called “underwriters” or 
“underwriting agents,” who represent other 
individuals called “names,” each of whom 
are members of a “syndicate.” All of these 
individuals are members of a society, the 
legal name of which is “Corporation of 
Lloyd’s,” but is usually and commonly spoken 
of as “Lloyd’s.” This society or corpora- 
tion, per se, does not transact or undertake 
any insurance business. Such business is 
taken care of by the individual members of 
Lloyd’s, who subscribe or “underwrite” por- 
tions of the risk culminating in the policy. 

This Corporation of Lloyd’s originally 
started out as an association of individuals 
who, upon complying with the prerequisite 
conditions of financial and moral reliability, 
were admitted to membership.’ Now, the 
individuals become members of the society 
designated as the Corporation of Lloyd’s, 
created by special act of Parliament in 1871. 
This act permitted the committee to incor- 
porate, and the members were permitted to 
write only marine insurance. However, in 
1911 the act was amended to permit writing 
of all other kinds of insurance. 


For the sake of authenticity and brevity 
of this paper, I annexed and made a part of 
and marked as Appendix A the pertinent 
part of the now famous Bruce Report, which 
pertains to the history and operation of 
Lloyd’s of London and the members.*® 


Just to give an idea of the volume of 
business conducted in the United States by 
the members or names of this organization 
or institution, the State of New York insur- 
ance Department has tabulated the amount 





of reinsurance premiums ceded to Lloyd’s by 
fire and casualty insurance companies li- 
censed to do business in New York State.’ 
This indicates that, for the year ended De- 
cember 31, 1952, casualty companies reported 
$16,235,395, and fire and marine companies 
reported $110,787,652, thereby making a total 
of such reinsurance premiums of $127,023,047 
ceded to this institution. This, it must be 
remembered, does not tell the whole story, 
since there are many companies writing 
casualty, fire and marine insurance that are 
not licensed to transact business in New 
York State and therefore are not required 
to file annual reports with that department. 
Therefore, how much more reinsurance is 
ceded to Lloyd’s cannot be estimated or 
even determined from this report. But it 
does serve to give an idea of the magnitude 
of reinsurance transactions. 


The Department of Commerce, Bureau of 
Foreign Commerce, reported in its release 
of August 18, 1953, figures showing the total 
amount of reinsurance business transacted 
for the year of 1952 with Great Britain and 
other foreign countries, but it does not 
separate the business done with Lloyd’s 
from that done with other British com- 
panies or institutions.” The figures show 
that: 


“American insurance companies paid net 
premiums of $152.9 million to foreign re- 
insurers in 1952 Recovery of losses 
against this amount was $100.7 million, re- 
sulting in net foreign dollar receipts of $52.2 
million from reinsurance of United States 
Risks. This is an increase of nearly 29 per 
cent over 1951 receipts.” 

Thus it can be seen that according to the 
New York Insurance Department report 
alone (which is not complete for the reason 
stated), Lloyd’s may have received more 
than $127 million of the $152 million that 
all foreign companies acquired of our re- 
insurance premiums. 


This is only one phase of the situation. 
How much direct writing of primary in- 
surance is carried on by Lloyd’s and how 
much in United States dollars is acquired 
in premiums for this class of business, no 





5’ For history and explanation of Lloyd’s of 
London, both corporate and membership devel- 
opment, see the following references: M. M. 
Beeman, work cited at footnote 4; Ralph Straus, 
Lloyd’s, the Gentlemen at the Coffee House 
(Quin & Boden Company, Inc.); C. E. Golding 
and D. King-Page, Lloyd’s (McGraw-Hill Book 
Company, Inc., 1952); Roger Kenney, ‘‘Fun- 
damentals of Fire and Casualty Insurance 
Strength,’’ Kenney Insurance Studies (1953), 
Ch. XXVII; and Bruce Report, May 8, 1953, 


introduced in evidence at the January 25, 1954 
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open hearing of the Reinsurance Subcommittee 
of the National Association of Insurance Com- 
missioners (see footnote 1 and copy of portion, 
Appendix A). 

6 See statement relative to Bruce Report under 
footnote 5, and the Lloyd’s Act, 1871, 34 and 35 
Vict. exxi. 

7Letter dated March 9, 1954, to writer from 
the chief of the Statistical Bureau of the Insur- 
ance Department of the State of New York. 

S Letter dated March 30, 1954, its reference 
No. FC-920-JS with attached exhibits. 


IL J— June, 1954 
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Mr. Kuvin points out that certain 
syndicates of Lloyd’s are licensed 
in two states: Illinois and Kentucky. 


one can estimate. It must be remembered 
that since Lloyd’s—that is, its underwriting 
members or names—is not a resident or 
citizen of the United States, it does not 
“transact or effect” its business in any one 
state; therefore, it not come within 
the jurisdiction or under the supervision of 
any of the state insurance commissioners or 
departments. 


does 


Therefore, direct writing of primary in- 
surance by Lloyd’s and the totals in pre- 
mium dollars is unknown. Information on 
how much of the so-called “surplus line” 
insurance is written by Lloyd’s is also un- 
available, for the same reasons. 

3e that all as it may, it becomes clear 
that Lloyd’s of London and all of its mem- 
bers are a very vital and important economic 
factor in the United States economy, in the 
evaluation and operation of its insurance 
business. 

All writers on the subject of Lloyd’s of 
London agree, however (even those who 
have and are contending in the present 
tempest about Lloyd’s), that up to the pres- 
ent and based on past performance Lloyd’s 
operations indicate a system of insurance 
which, while unique, has served the insur- 
ing public down through the years and has 
complemented the business carried on by the 
companies of all countries, including the 
United States. 

The statement above, to the effect that 
Lloyd’s of London is not under the super- 
vision of the state insurance departments or 
commissioners, must be modified to the ex- 
tent that certain of its syndicates are li- 
censed in two states, Illinois and Kentucky. 

In Illinois the insurance code*® permits 
the issuance of Certificates of Authority to 
“Domestic Lloyd’s” for the period of one 
year, ending om June 30 of each year and 
renewable annually thereafter. It requires 
each underwriter to deposit with that state’s 
Insurance Director designated sums as se- 
curity and indemnification of policyholders; 
and it requires an attorney-in-fact for all 
of the underwriters upon whom process may 
be served. It places upon foreign (nonresi- 





dent United States citizens) and upon alien 
(nonresident, noncitizens of the United States) 
underwriters the same necessary qualifica- 
tions, restrictions and regulations. It con- 
tains provisions that the Insurance Director 
shall also be the agent of the underwriters 
for acceptance of service of process, that 
the suit or action on the policy is not neces- 
sary to name each and every one of the 
underwriters on the policy as defendants, 
and that the action shail be against Lloyd’s. 
It also provides that Lloyd’s is subject to 
all provisions of the insurance code require- 
ments, unless expressly excepted. 


Kentucky ” authorizes “individuals or as- 
sociations of individuals” to transact insur- 
ance on the “Lloyd’s plan” as “underwriters” 
to write all but life and title insurance. It 
provides for an attorney-in-fact to file the 
application for and the statement of qualifi- 
cations of the underwriters, to number not 
less than 25; and each shall have a net 
worth of not less than $20,000 together with 
a list of all cash and invested assets owned 
by each such associated underwriter. It per- 
mits an alien underwriter to be authorized 
if he deposits $5,000 in securities with the 
Commissioner, is one of the group that has 
a $200,000 trust fund deposited in the United 
States, or is one of a group that has at least 
nine tenths of its membership as United 
States citizens. The qualifications of each 
such group to start in the insurance busi- 
ness are the same as those required of cor- 
porations, mutuals or mutual corporations. 


Massachusetts had legislation relative to 
“Lloyd’s Associations,” but it was repealed 
in 1929." 


Therefore, it can be seen that this insti- 
tution of Lloyd’s is not a total outlaw, 
unknown or unrecognized organization in 
the United States. 

Here in the United States we have the 
syndicate, as it is known in Lloyd’s of Lon- 
don, operating “legally” and doing business 
in at least two states. I have not been able 
to ascertain how long they have been so 
operating, but the Illinois statute is at least 
the 1937 revision, and the Kentucky situa- 
tion—I am informed off the record—was in 
existence since the beginning of legalized 
racing in Kentucky. Obviously, from an ex- 
amination of the lists of cases in these 
jurisdictions, and since both provide for 
action in the name of “Lloyd’s” rather than 
in the name of the individual underwriters, 





*Smith-Hurd Illinois Annotated Statutes, Vol. 
73, Sees. 699 to 719, Art. V, ‘‘Lloyds.”’ 

“Kentucky Revised Statutes of 1953, Sec. 
304.315 to 304.319. Relative to taxation of 
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Lloyd’s organizations, see Sec. 136.390; for 
service of process, see Sec. 304.094. 

11 Annotated Laws of Massachusetts, 
175:161 (1929, 6, See. 1). 


Ch. 
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I have not been able to find any plethora of 
litigation. Why the other states. have no 
legislation authorizing the functioning of 
Lloyd’s associations of individuals—native, 
foreign or alien—I cannot understand. But 
the fact remains that out of three states 
which did have any legislation, two permit 
this type of insurance organization to func- 
tion, and the one that repealed its legislation, 
singularly, is the home of compulsory auto- 
mobile insurance. 


Some Problems of Lloyd's 
Business Activity in United States 


Contractual relationship between assured 
and brokers or agents.—It is common 
knowledge that when an assured transacts 
business with an insurance broker in the 
United States, the broker is the agent of 
the assured for the purpose of placing the 
insurance business with a reliable company. 
Then he becomes the agent of the company 
for the purpose of delivering the policy to 
the assured and collecting the premiums for 
the company.” Thereby, the broker is the 
agent of the assured, but he may become 
the agent of the company for certain specific 
purposes. 

The agent almost always, except in cer- 
tain instances, is considered the agent of 
the insurer.” However, when one refers to 
a broker with reference to transactions with 
Lloyd’s, then a different situation exists. 
Brokers, to be authorized to transact busi- 
ness for and with assureds and underwriters, 
must be annual subscribing members of the 
Lloyd’s organization. There is no definite 
cleavage between members and subscribers 
when it comes to the use of the “room” and 


the right to transact insurance business 
therein with the underwriters. Brokers or 
agents or both are never considered the 


agents of the underwriters or subscribers of 
the policy: In fact, all of the literature and 
all of the contractual provisions relating to 
this subject explicitly make it clear that 
such brokers and agents, even though they 
must be properly approved and appointed 
by Lloyd’s, the corporate entity, are not 
under any circumstances the agents of the 
individual underwriters or the syndicates. 
In fact, the only legal agents of the syndi- 





12, Vance on Insurance (3d Ed. Hornbook, by 
Anderson), p. 443. 

18 Work cited at footnote 12, at Ch. 8, pp. 428 
and following. 

144 “*The room’’ is the place in the organization 
where the brokers or their agents or clerks 
present the proposals for insurance to the under- 
writers to procure their subscription or refusal. 
See references under footnote 5. 
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cates individual underwriters are 
underwriting agents of such syndicates.” 


or the 


In order to understand thoroughly why 
this distinction should exist, we must have 
a true understanding of the manner in 
which insurance is effected when dealing 
with Lloyd’s. 


Therefore, let us, at the penalty of being 
lengthy, briefly set forth the steps in effect- 
ing a transaction with Lloyd’s for an in- 
surance policy.” Since Lloyd’s writes both 
marine and nonmarine insurance, and only 
in very exceptional cases will write life in- 
surance (for a short definite term only), we 
will take as our example a nonmarine policy 
transaction. 


I find a person firm that represents 
himself or itself as the subagent of an au- 
thorized broker of Lloyd’s. I submit to him 
the application for an insurance policy. He 
takes the particulars of my application and 
submits them to the representative in this 
country. This representative may be an 
agent of one of the brokers. He will make 
out a “slip” and transmit it to the broker 
located in London. The broker then takes 
the slip to the “room,” located in the main 
building of Lloyd’s of London, and goes to 
the representative of the syndicate—acting 
as its underwriting agent—that he believes 
is best qualified to evaluate the risk and is 
most likely to give him the best premium 
rate. Lloyd’s underwriters are not regulated 
as to maximum or minimum rates, as is our 
insurance industry in this country. If this 
underwriting agent accepts, he will endorse 
on the slip the amount of the risk that his 
syndicate will take and the amount of the 
premium at which it will be so accepted. 
This first endorsement is known as the 
“lead.” 


or 


Then the broker goes from stall to stall 
of the other representatives of the under- 
writers and submits the slip to each of 
them until the entire amount of required 
insurance has been subscribed. The practice 
has evolved uniform policies (also unregu- 
lated by any English governmental board or 
body, but evolved by custom and usage) 
except marine policies, which are prescribed 
by Act of Parliament.% The broker then 
prepares a “cover note,” a copy of which 





1 Insurance Supervision and Practice in Eng- 
land (1948), a report by Deputy Superintendents 
Alfred J. Bohlinger and Thomas C. Merrill to 
the Superintendent of New York State, and 
authorities set forth in footnote 5. 

16 Marine Insurance Act 1824 and 1906, and the 
Stamp Act 1891 and 1906. The requirements of 
both these acts must be met before a marine 
insurance policy can be valid. 

17 See Appendix B. 
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he sends to the assured with the amount of 
the premium due. The assured pays the 
premium, and the broker then prepares the 
insurance policy by filling in the form and 
adding the clauses which may be exceptions, 
exclusions or special conditions that the 
underwriters required at the time they ac- 
cepted the risk. Formerly, the broker would 
take the prepared policy form to the under- 
writers who had accepted the risk, and 
procure their signatures with the amount 
that each respectively subscribed. But since 
the volume of business has increased, a sys- 
tem has been devised that the policy and 
slip are sent to the policy-signing room, 
where clerks who know the f 
the underwriting agents, as the representa- 
tives of the various syndicates, check the 
policy as to form and contents. Then, by 
rubber stamp, they place the signatures of 
the underwriting agents and their respective 
syndicate members on the policy and im- 
press the official seal of the office thereon. 
The policy is then delivered to the broker, 
and he transmits it to the assured. Thus it 
is demonstrated that the transaction is 
wholly carried on in London, England. 
Even though the application is received in 
Miami, Florida, obviously the contract is 
not made until the offer has been accepted 
in London and the policy executed and de- 
livered in London to the broker, who is the 
assured’s agent; even under our law of con- 
flicts, whether the criteria is place of making 
or delivery of contract, it must be legally 
admitted that the insurance policy is an 
English product. : 





signatures of 


Where is the insurance business trans- 
acted ?—-Thus it is contended, and justly so, 
that the underwriters, members of Lloyd’s, 
are not transacting any business in the 
United States. In fact, the assured, when 
he makes his application for insurance with 
Lloyd’s, knows that his application is going 
to be transmitted to London and that he is 
dealing with an alien institution. Therefore, 
since no business is transacted here, why 
should the persons be subjected to a tax for 
transaction of such business, when none is 
handled? 


The answer is that taxes are collected 
from domestic and. foreign insurance com- 
panies transacting business in the various 

%3 Halsburys Statutes of England (2d Ed.) 
372 and following, which contains the Assur- 
ance Companies Act of 1909, and pp. 439 and 
following, which contain the 1946 amendment 
pertaining to Schedule Second, Part II. 

®% Lloyd’s Association and Committee incorpo- 
tated by the Lloyd’s Act, 34 and 35 Vict. cxxi; 
also, note comments in the Bruce Report in 


Appendix A and see work cited at footnote 15. 
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states because insurance is a business af- 
fected with a public interest, and therefore 
it must be properly regulated; that costs 
money. Therefore the taxes defray that 
cost. But, obviously, this proper rule is 
founded on the major premise that it is 
based on the regulated company transacting 
business within the state. 


Are Lloyd’s underwriters transacting busi- 
ness in any particular state, or are they 
transacting their business in London? 


Obviously, Lloyd’s is regulated both by 
the government of England” and by its 
own organization, the Corporation of Lloyd’s.” 


But is it due to a lack of desire of the 
underwriters of Lloyd’s to be regulated by 
the various states, or is:it due to the fact 
that the states have not taken the trouble 
to regulate in the manner that both Ken- 
tucky and Illinois have done? Obviously, 
the underwriters have submitted to regula- 
tion in those states. 


Claims and enforcement of claims.—<As to 
the question of claims and enforcement of 
claims by assureds, all authorities, both pro- 
tagonists and antagonists of Lloyd’s in the 
tempest and controversy now pending, agree 
that past history indicates that even under 
adverse economic international circumstances 
Lloyd’s has never “welched” on a valid 
claim. Can a claim asserted under the 
policy be enforced without, an action be- 
ing brought in London? First of all, 
if the policy was written in Illinois or 
Kentucky, suit is no difficulty, since both 
states have statutes for service of process 
in those jurisdictions and provide that serv- 
ice is to be made on either the Commis- 
sioner of Insurance or the attorney-in-fact 
designated in the “cover note,” which pro- 
vision is carried over and placed in the 
policy.” Then, if the assured is a person 
located in a state other than Kentucky or 
Illinois and the policy was written by one 
of the Lloyd’s organizations of either of 
those two states, resort may be had to the 
use of the provisions of the Unauthorized 
Insurers Service of Process Acts,” which 
have been passed in many states. 

3ut what about the insurance policies 
that have been executed and completed in 
London? It is little known, but it is never- 

20 See footnotes 9 and 10. 

21 See comment on jurisdiction 
process on foreign insurers, 17 Missouri Law 
Review 73, and Price, ‘Service of Process on 
Unlicensed Insurers,’’ The Insurance Law Jour- 
nal, April, 1948, pp. 287 and following. See 
sample act, as in Florida (Florida Statutes 
Annotated, Sec. 625.28 to 625.33). 


and service of 
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theless a fact, that Lloyd’s has incorporated 
in all of its policies issued to United States 
assureds the following service-of-suit clause: 


“It is agreed that in the event of the 
failure of Underwriters hereon to pay any 
amount claimed to be due hereunder, Un- 
derwriters hereon at the request of the 
Assured, will submit to the jurisdiction of 
any Court of competent jurisdiction within 
the United States and will comply with all 
requirements necessary to give such Court 
jurisdiction and all matters arising here- 
under shall be determined in accordance 
with the law and practice of such Court. 

“Tt is further agreed that service of proc- 
ess in such suit may be made upon 


‘Richard Roe’ 
, and 


that in any suit instituted against any one 
of them upon this contract, Underwriters 
will abide by the final decision of such 
Court or of any Appellate Court in the 
event of an appeal. 


“The above-named are authorized and 
directed to accept service of process on 
behalf of Underwriters in any such suit 
and/or upon the Assured’s request to give 
a written undertaking to the Assured that 
they will enter a general appearance upon 
Underwriters’ behalf in the event such a 


22 


suit shall be instituted.” ™ 


It is obvious that if the policies contain 
such a clause, any question as to the ability 
to obtain service of process on the under- 
writers is dissipated. 

Recently an article appeared in the New 
York Times of an action instituted against 
Lloyd’s for $1%4 million; 3,552 individual 
underwriters and 74 insurance companies 
were listed as defendant. I contacted the 
attorneys for plaintiff, and they graciously 
cooperated and gave me the facts of the 
situation. Their policy contained the serv- 
ice-of-suit “clause (above), naming the in- 
dividual upon whom process was to be 
made and would be effective. They were, 
however, required by the court rules of the 
Supreme Court of New York to name all 
of the defendants that the judgment would 
run against, in order that the judgment roll 
would contain the names. Also, it has been 
their experience that none of these defend- 
ants ever individually or collectively con- 


tested service of process, since they always 
act with complete unanimity.” The case 
was ended on or about March 11, 1954, 
Then, of course, there is the method of 
suing the process of the writ of attachment. 
Attachment can be levied on the Lloyd’s 
American trust fund. This fund was created 
in 1939, and it is still in existence and will 
continue by its terms until December 31, 
1967.** This fund is reported to be originally 
created with $40 million and is said now to 
exceed $300 million.” Since there are at 
least 3,500 individual underwriters actively 
operating at present, it is problematical 
which of these have how much to the credit 
of each respectively in this trust fund. It is 
also questionable whether or not all under- 
writers have some credit to each and every- 
one’s account in the trust fund. It is obvious, 
if you have a list of underwriters on a 
policy and you try to attach the American 
trust fund in order to acquire im rem juris- 
diction on each underwriter’s property, that 
if certain underwriters do not have any 
deposit or credit in that fund, no jurisdiction 
can be acquired against that underwriter. 
Or if such underwriter has only a limited 
amount to his credit and that amount is 
not comparable to the amount assumed and 
subscribed to on the policy, that jurisdiction 
can only be acquired to the extent of the 
amount to such individual underwriter’s 
credit. But isn’t this really an academic 
question, in view of the service-of-suit clause? 
It may be asked, assuming that you ob- 
tain valid jurisdiction over the underwriters 
by the use and under the method of the 
Service of Process Act, how are you going 
to enforce collection of that judgment? If 
any or some of the underwriters refuse to 
recognize the validity and effect of that 
judgment, then what? It is admitted that 
there is no “full faith and credit” treaty or 
intercountry arrangement relative to the 
courts of England recognizing the judgment 
obtained in a court of competent jurisdic- 
tion in the United States, so that you can 
sue on the judgment obtained here without 
the necessity of starting action anew in 
England and again litigating the same is- 
sues, and probably additional issues raised 
in that subsequent action. Have we for- 
gotten the regulations of each underwriter’s 
actions by the committee, now consisting of 
the Corporation of Lloyd’s, and its power 





=C. E. Golding and D. King-Page, work cited 
at footnote 5. See copy of clause in Copy of 
Cover Note in Appendix B. I am reliably ad- 
vised that this type of clause is added to all 
insurance policies issued on United States busi- 
ness, and that a certain firm of attorneys in 
the United States is set forth as attorneys-in-fact 
for service of process. 
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23 Letter from Dow & Symmers, attorneys, 
New York City, dated March 16, 1954. 

24 See Bruce Report, Appendix A. 

23 See The United States Investor, March 6, 
1954, at p. 24. 
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Lloyd’s American trust fund is not 
a global fund, and the funds of one 
underwriter may not be used to sat- 
isfy claims against another. 

» 


of expelling members from the organization? 
Or have we forgotten the central fund main- 
tained and controlled by the Corporation of 
Lloyd’s for the benefit of all policyholders? ™ 

Under Lloyd’s American trust instrument, 
all premiums received by underwriters in 
respect of policies issued by them in United 
States dollars are now vested in an Ameri- 
can trustee, namely, the City Bank Farmers 
Trust Company, for the benefit of the 
holders of such policies. The trust agree- 
ment is governed by the laws of the State 
of New York. It provides that all premiums 
and claims, due to or by Lloyd’s under- 
writers under policies issued in United 
States dollars shall be paid into or out of 
Lloyd’s American trust fund. The trust in- 
strument provides, in effect, that when a 
final judgment has been obtained by a 
policyholder in any court of competent 
jurisdiction in the United States against an 
underwriter in respect of his liability under 
a policy, and such final judgment has been 
fled with the trustee, the trustee shall sat- 
isfy such judgment out of the trust funds 
of such underwriter at the expiration of 30 
days from the date of the filing of such 
judgment with the trustee. 

The Lloyd’s American trust fund is not 
a global fund, and the funds of one under- 
writer may not be used to satisfy claims 
against another. However, from a study of 
the Bruce Report and the Beeman book, it 
will be noted that there are various elements 
of financial security maintained by each 
underwriter at Lloyd’s behind his under- 
writings, of which a summary is set up in 
the Bruce Report. This summary includes, 
among other items, reference to Lloyd’s 
American trust fund and to the central 
guarantee fund. In the almost 15 years 
since the American trust fund was estab- 
lished, it has not been necessary for a single 
American policyholder having a final judg- 
ment against Lloyd’s underwriters to en- 
force payment by filing such judgment with 
the trustee. The central guarantee fund, 
which is growing each year, was commenced 
in 1927 and is contributed to annually by 
all Lloyd’s underwriters by means of a 
cash levy based upon premium income. The 


present value of the cash and securities con- 
stituting the fund amounts to several mil- 
lion pounds. In more than 26 years, during 
which the fund has been in existence, it has 
only been necessary to call upon it for 
approximately £13,000 for the purpose of 
meeting the underwriting liabilities of four 
Lloyd’s underwriters. This fact by itself 
demonstrates the stringency of the statutory 
audit to which all Lloyd’s underwriters, in 
accordance with the provisions of the Brit- 
ish Assurance Companies Act 1946, are re- 
quired annually to submit their underwriting 
accounts in respect of all insurance business 
conducted by them. 


The American trust funds of underwriters 
at Lloyd’s form only a part of the total 
financial security available to American pol- 
icyholders of such underwriters; in addition, 
such policyholders have available for their 
protection the other various resources enu- 
merated in the Bruce Report. 


How about the recent payment on the 
General Motors catastrophic loss of about 
$30 million? Remember, this was an Ameri- 
can loss.sustained by an American assured, 
and the loss was paid by both the original 
primary writing insurance company and 
the reinsurance underwriters of Lloyd’s. 
Surely, this speaks for itself as to meeting 
of moral as well as legal obligations. 

The basic philosophy of insurance is the 
distribution of risk. The greater the dis- 
tribution of a single anticipated risk and 
the wider the participation by the greatest 
number of persons in such distribution, the 
safer the assumption of that risk, because 
the amount each underwriter will have to 
meet in the event of the loss assumed, will 
be smaller, and therefore safer. 


How about morality ?—All insurance con- 
tracts are contracts uberrima fides. Such con- 
tracts are essentially personal, with each party 
having in view the character, credit and con- 
duct of the other.“ This doesn’t mean that 
only the insurer is interested in the personal 
attributes of the assured; it means that the 
assured is also interested in the morality of 
the insurer, whether it is corporate, mutual, 
factory mutual, reciprocal or even a Lloyd’s 
underwriter. Is financial strength alone suf- 
ficient? Will state or governmental policing 
by regulation make a firm or person who is 
immoral, moral? If a person has inherent 
faculties of “welching” on his obligations, 
will laws permitting actions and judgments 
against him make him respond in payment? 
Or will it require further laws to enforce 





*% See Bruce Report, cited at footnote 24. 


Miami Insurance Conference 


27 Vance on Insurance (3d Ed. Hornbook, 


.by Anderson), pp. 96 and following. 
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collection of these judgments? But if per- 
sons have demonstrated that they are not 
only morally aware of their obligations but 
have constantly met these obligations with- 
out “welching,” have submitted to courts of 
competent jurisdiction determination of hon- 
estly contested differences of facts and inter- 
pretations—and abided by such determinations, 
—and if such persons have taken .more than 
reasonable precautions to make cértain that 
they are solvent and do not overreach them- 
selves with obligations beyond their means, 
will laws make them any more moral than 
they are, or make them more legally able 
to meet these obligations? The answers are 
all obvious. 


One situation: What is the solution?— 
Recently I received a call from a firm of 
attorneys asking what could be done in their 
situation. I was advised that this firm’s 
client was a resident of one of the West 
Indian countries. Its client was the owner 
of a steamship that was insured with Lloyd’s 
through a broker operating in that country. 
The vessel was claimed to be a total loss, 
and when claim was filed, it was contested 
or denied for reasons that the loss was not 
sustained under the terms of the policy of 
insurance. This firm advised that it could 
obtain service upon the underwriters in that 
country by reason of the service-of-process 
clause in that policy, but because of the 
contest it did not want to sue in that country. 
The reason advanced was that it feared that 
if judgment were obtained in that country, 
the underwriters would not honor that de- 
termination, and it would be necessary to 
start suit all over again in London, since 
that country had no “full faith and credit” 
provision in any of its treaties relative to 
judgments of record of that country being 
recognized in and suable upon in England. 


Question: Is the fear founded on fact or 
past experience, or is it based on lack of 
knowledge of the morals of the organiza- 
tion being dealt with? What is the situa- 
tion in this instance? Didn’t the client, 
when it appl ed for and obtained this insur- 
ance policy or insurance coverage, know 
and appreciate that it was dealing with indi- 
viduals or an organization that was located 
in London? Didn’t it realize that the trans- 
a-tion was had and completed in London, 
England? Did it know that if any contro- 
versv avose between the contracting parties 
it wonrld have to restort to litigation for a 
dete-mination at the situs of the transaction 
or at the residence of the other contracting 
partics, who or which were not residents 
of its country? Obviously, this client was 
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a business person or firm. Obviously, it 
made the contract with full knowledge of 
what it was letting itself in for when it en- 
tered into the contract of insurance with 
alien individuals. What businessman or 
firm that enters into business transactions, 
internationally, isn’t prepared to assume 
and is not fully cognizant of the risk of 
being compelled to travel to that alien coun- 
try to enforce the collection of the obliga- 
tion? Is not that one of the elements of 
international transactions ? 


Do not most businesses in international 
transactions attempt, by their contracts, to 
minimize these known calculated risks and 
hazards? 

Who is to blame for the situation raised 
by the query made of me? What this client 
now wants is either something which it 
forgot to provide against or something 
which it knew, at the time it originally con- 
tracted for the insurance, that it was not 
entitled to or could not get. Did it have to 
take out this policy with this organization 
at that time? It could have taken an insur- 
ance policy either with an organization 
licensed to transact business in the United 
States or with an organization of its own 
country. Thus it would have been in a posi- 
tion to litigate its claim to finality in its own 
country or in this country. 


Frankly, let’s face it realistically. Does 
the client raise this question, or was it the 
firm of attorneys? 
in where the case is litigated, or is it inter- 
ested in a determination of the issue suc- 
cessful to itself? Is not the client interested 
in the final result? Be that all as it may, 
some quarters will resort to the usual cry 
“there ought to be a law against it.” Who 
are the ones who so set up the hue and cry? 


Is the client interested 


Are they not the ones who desire others to 
rescue them from their follies and oversights? 


Primary insurance placement and its prob- 
lems have been discussed up to this point. 


“Surplus” lines of insurance are also pri- 
mary insurance placement.—Many contend 
that Lloyd’s is competing with domestic 
companies in this field of primary insurance 
placement. Is it? First of all, what is 
“surplus” line insurance? Isn’t it the writ- 
ing or direct placing of insurance that can- 
not be obtained from companies licensed to 
place insurance? Therefore, is it a competi- 
tive or competing phase of the insurance 
business? Or is it filling a void or vacuum? 
Is it providing a coverage that is not avail- 
able through licensed, regulated and avail- 
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able sources? If United States insurers 
want to eliminate this “competition,” why 
not provide the same facilities or coverage? 
If United States insurers provided the same 
coverage or made the same insurance facili- 
ties available, would there be any “surplus” 
placement or writing of insurance? Haven't 
“surplus” lines of insurance been made 
legal? Haven’t the states recognized that it 
is part of the public policy of the states to 
permit “surplus” insurance to be 
placed? * Can there be any objection to 
something that is legalistically approved? 
As a general rule, the surplus-line broker 
must show that after diligent effort he is 
unable to procure policies to cover the risk 
from admitted companies before he is al- 
lowed to place a local risk with a non- 
admitted insurer. Some statutes provide 
that the surplus-line broker must ascertain 
the financial condition of an unauthorized 
company with whom he desires to place 
insurance. The surplus agent is generally 
under a duty to list premiums received and to 
pay taxes thereon in the same manner as for- 
eign companies. The company insuring the 
surplus line is usually held to be doing busi- 
ness in that state and may be sued upon a 
cause of action arising under such policy 
by service upon the surplus agent. There- 
fore, does any serious problem arise when 
the insurance is placed within the category 
of surplus-line insurance? Is there not in 
effect taxation, service of process, and as- 
certainment of financial strength and sta- 
bility available under this phase of the 


placement of insurance business ? 


lines of 


Reinsurance.—Reinsurance is probably the 
most controversial subject of the entire tem- 
pest referred to earlier in this paper. Be- 
cause of this, I will be content merely to 
refer to the figures quoted above, to the 
3ruce Report (Appendix A) and to the 
articles listed under footnote 1. However, 
none of these actually sets forth the ques- 
tions raised relative to the amount of regu- 
lation and legislation that the states should 
sponsor with relation to reinsurance business 
transactions of Lloyd’s in each of the several 
I have taken the liberty to set forth 
in Appendix'C™ pertinent excerpts from the 


states. 





letter presented to the National Association 
of Insurance Commissioners reinsurance 
subcommittee relative to its hearings on 
January 25, 1954. 

this subject is still before’ the 
C., in the hands of very able indi- 
pending determination, report and 
action thereon, it would be presumptuous 
for me even to hint at probable solution or 
recommendation. This situation is set forth 
herein to indicate that there are problems 
arising by reason of Lloyd’s of London 
transacting business involving reinsurance 
of risks in this country. 


Since 
N:- ASL. 


viduals, 


Obviously, it must be admitted that this 
organization or its members are not tech- 
nically or legally in this 
country. It is doing insurance business in 
all of its phases involving assureds and risks 
in this country. But that is not “doing 
business” here.” 


“doing business” 





As indicated, I do not take the stand in 
favor of Lloyd’s, nor do I take any stand 
against Lloyd’s, especially with relation to 
the controversies now pending in many 
places. I hope I have been able to shed 
some light on the institution and organiza- 
tion that is the subject of these controversies. 

Lack of knowledge of an item may tend 
to create prejudice against that item.' It is 
natural that there is fear and prejudice 
against the unknown, assuming that there is 
no other motive or purpose involved. 

In fairness to all concerned, if it is regu- 
lation of the business being transacted in 
the United States that is sought, let’s make 
sure that we try to regulate the business 
being transacted here. If the business is 
not being transacted here, why not try to 
make it so that it can be transacted here, 
such as Illinois and Kentucky have done. 
If we don’t want the business transacted 
here, then we cannot look to regulating 
something which doesn’t exist within our 


reach or jurisdiction. [The End] 


APPENDIX A*? 
May 8, 1953 
Further study has been given to the oper- 
ations of Lloyd’s London, with regards to 





*s A large number of states have provisions in 
their statute law which deal with surplus-line 
brokers. In some states the provisions limiting 
insurance which may be placed with non- 
admitted companies and requiring a_ report 
thereof do not apply to reinsurance. (See In- 
surance Code of California, 1935, as amended, 
Ch. 729, Laws 1937, Secs. 1760.5, 1761, 1763 and 
765-79.) 

* Pertinent section of letter dated January 
14, 1954, addressed to Hon. Artemas C. Leslie, 
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Insurance Commissioner, Harrisburg, Pennsyl- 
vania,; by J. A. Diemand, Jr., vice president of 
North America Companies (one of the exponents 
of more rigid supervisory legislation concerning 
reinsurance transactions of Lloyd’s underwriters 
re United States business). See Appendix C. 

30 See articles cited at footnote 21. 

31QOnly such portion of the Bruce Report 
which is pertinent to this paper is copied here; 
see footnote 5 for reference to whole of original. 
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its reinsurance transactions. Discussions 
have been had with its American repre- 
sentatives, Mendes and Mount, and Mr. 
S. R. Everitt, Clerk to the Committee of 
Lloyd’s. Documents, Instruction Sheets, 
reports and other data relative to the func- 
tioning and regulating of the business of 
insurance transacted by underwriting mem- 
bers of Lloyd’s London have been studied. 


History 


The early history of well 
known and does not need comment except 
to note that members of Lloyd’s have been 
conducting the business of insurance for 
over two hundred years during which time 
it has survived wars, depressions and catas- 
trophies and that no holder of a Lloyd’s 
policy making a bona fide claim has lost 
a penny as the result of the insolvency of a 
Lloyd’s Underwriter. 


Lloyd’s is 


Organization 


At the present time their are over three 
thousand individuals who are underwriting 
members of a Society known as the “Cor- 
poration of Lloyd’s.” Prior to 1871 Lloyd’s 
had been a purely private association, gov- 
erned by a committee, but possessing no 
legal power to act in a corporate capacity. 
In that year the British Parliament passed 
the Lloyd’s Act by which the members were 
incorporated into body and _ under 
which, among other things, the members 
were authorized to carry out the business 
of marine insurance. The Act also pro- 
vided for the election of a Committee. By 
Lloyd’s Act of 1911 the Society was author- 
ized to broaden its powers to write all forms 
of insurance. 


one 


Any person, making application for elec- 
tion as an underwriting member of Lloyd’s, 
must obtain six existing members of Lloyd’s 
to sign his application form and is required to 
file a statement showing in detail his business 
activities and his means, the amount of 
which must be certified by his bankers or 
accountants. If the person is acceptable 
to the Committee, he is required to make 
a_substantial deposit of securities readily 
convertible into cash. These securities are 
transferred to the name of the Committee. 
The amount of deposit will vary with the 
amount of business the member will trans- 
act, but a minimum amount of £5,000 is 
required. A recent annual valuation taken 
of the deposits furnished by underwriting 
members that consist in the 


shows these 
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aggregate of approved securities of a mar- 
ket value of over £25,000,000 which, trans- 
lated into U. S. A. dollars, represents more 
than $75,000,000. (This amount was taken 
from an unsigned certification but is be- 
lieved to be correct.) The deposit of each 
member is held subject to a deed of trust 
making it exclusively available for the pay- 
ment of his liabilities under policies of in- 
surance subscribed by him. 

Most of the underwriting members are 
grouped into Syndicates, varying in size, 
wherein each member takes a certain agreed 
upon share of each risk written. 
bers of the syndicates are generally referred 
“Names.” 


The mem- 


Each syndicate is repre- 
sented by one man who has a seat in the 
Room at Lloyd’s and is known as the under- 
writing agent. An important feature of this 
division of risks among the members of a 
syndicate is that their liability is not joint 
but several, each being liable for his own 
share only and not being liable for the share 
of any other member. On the policy this 
is given effect by the words “each for hin- 
self and not for another.” 


to as 


Insurance business placed with Under- 
writing Agents is obtained from Lloyd's 
brokers who have direct dealings with the 
insureds and who prepare the policies to be 
submitted to the Underwriting Agent for 
signature, 


Governmental Regulation 


Members of Lloyd’s must comply with 
the requirements of the British Assurance 
Companies Act 1909 as amended by the As- 
surance Companies Act 1946. 


The relevant extracts from the Assurance 
Companies Act 1946 are as follows: 


2. The Committee of Lloyd’s and the 


managing body of an approved association, 
shall deposit every year with the Board of 
Trade a statement in such form as may be 
prescribed by regulations made by the 
Board summarizing the extent and char- 
acter of the assurance business done by its 
members in the twelve months to which the 
statement relates; and the said regulations 
may require the statement to deal separately 
with such classes or descriptions of busi- 
ness as may be specified in the regulations. 


3. (1) As from such day as the Board 


of Trade may by order appoint, there shall f 


be substituted for the said Eighth Schedule 
to the Principal Act the following Schedule: 
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EIGHTH SCHEDULE, 


REQUIREMENTS TO BE COMPLIED 
WITH BY UNDERWRITERS BEING 
MEMBERS OF LLOYD’S OR ANY 
OTHER ASSOCIATION OF UNDER- 


WRITERS APPROVED BY THE BOARD 
OF TRADE 


1. (1) Every underwriter shall, in 
cordance with the provisions of a trust deed 
approved by the Board of Trade, carry to 
a trust fund all premiums received by him 

his behalf in respect of any 
ance business. 


ac- 


or on assur- 


(2) Premiums received in respect of long 
term business shall in no carried 
to the same trust fund under this para- 
graph as premiums received in respect of 
general business, but the trust deed may 
provide for carrying the premiums received 


case be 


in respect of all or any classes of long term 
business and all or any classes of general 
business either to a common fund or to any 
number of separate funds. 

2. (1) The accounts of every under- 
writer shall be audited annually by an ac- 
countant approved by the Committee of 
Lloyd’s or the managing body of the associ- 
ation, as the case may be, and the auditor 
shall furnish a certificate to the Committee 
or managing body and to the Board of 
Trade in such form as the Board may by 
regulations prescribe. 

(2) The said certificate shall in particular 
state whether in the opinion of the auditor 
the value of the assets available to meet the 
underwriter’s liabilities in respect of as- 
surance business is correctly shown in the 
accounts, and whether or not that value 
is sufficient to meet the liabilities calculated— 

(a) in the 
of long term business, by an actuary; and 


case of liabilities in respect 

(b) in the case of other liabilities, by the 
auditor on a basis approved by the Board 
of Trade. 

(3) Where any liabilities of an under- 
writer are calculated by an actuary under 
the last foregoing sub-paragraph, he shall fur- 
nish a certificate of the amount thereof to 
the Committee of Lloyd’s or the managing 
body of the Association, as the case may be, 
and to the Board of Trade, and shall state 
in his certificate on what basis the calcu- 
lation is made; and a copy of his certificate 
shall be annexed to the auditor’s certificate. 


3. (1) The underwriter shall, when re- 
quired by the Committee of Lloyd’s, or the 
managing body of the association, as the 
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case may be, furnish.to them such informa- 
tion as they may require for the purpose 
of preparing the statement as to the busi- 
ness done by its members which is to be 
deposited by them with the Board of Trade. 


(2) The Board of Trade may make regu- 
lations providing for the manner in which 
deposits made, and premiums placed in a 
trust fund, under the provisions for which 
the Schedule set out in the foregoing sub- 
paragraph is to be substituted are to be 
dealt with on the said substitution taking 
effect, and for any other matters which ap- 
pear to them to be incidental to or conse- 
quential on the said substitution; and the 
said regulations shall have the effect not- 
withstanding anything in any trust deed 
made for the purposes of those provisions. 


Trust Funds 


Every member has to sign a Trust Deed 
in a form approved by the British Govern- 
ment whereby all premiums in respect of 
any insurance business which he underwrites 
are placed in a Trust Fund and until such 
time as all his liabilities under insurance 
underwritten by him have expired and have 
been finally determined, no part of this 
Trust Fund may be released by the Trustees 


except for the payment of claims which 
arise on the insurance underwritten. 
The trustees hold the Premium Trust 


Fund in trust for the member, his executors, 
administrators and assigns so that in the 
event of the death or retirement of a mem- 
ber the Trust does not cease until all the 
underwriting accounts of the deceased or 
retired member are finally wound up and 
the Committee of Lloyd’s is satisfied of 
this fact. 


In addition to trusteeing premium funds 
each member is required, under the provi- 
sions of the British Assurance Companies 
Act, to furnish security which will be avail- 
able solely to meet claims under the Non- 
Marine policies which he has subscribed. 
This security may be in the form of a cash 
deposit or a guarantee, or in part cash de- 
posit and in part guarantee, in an amount 
equal to the whole of his premium income 
received or receivable for the last preceding 
year. These guarantees may be had from 
other underwriting members at Lloyd’s but 
no member who carries on business through 
a given Underwriting Agent or Sub-Agent 
may guarantee another member employing 
the same Uuderwriting Agent or Sub-Agent 
and further the amount any one member 
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may guarantee on behalf of another mem- 
ber is limited. 


Lloyd’s American Trust Fund 


Effective August 26, 1939, before the out- 
break of World War II, there was estab- 
lished the Lloyd’s American Trust Fund in 
the United States by underwriters at Lloyd’s 
in connection with their U. S. A. dollar 
writings. The Trust Instrument, among 
other things, provides that all premiums re- 
ceived by the Underwriters in respect to 
policies issued by them in U. S. A. dollars 
are vested in an American Trustee, viz., the 
City Bank Farmers Trust Company of New 
York for the benefit of such policyholders. 
The provisions of the trust instrument are gov- 
erned by the laws of the State of New York 
and require that all premiums and claims 
due to or by Lloyd’s Underwriters under 
policies issued in U. S. A. dollars shall be 
paid into or out of the American Trust Fund. 


The provision with regard to the revoca- 
tion of the trust was amended in October, 
1947, and (other than in the case of de- 
ceased or retired members) now provides 
that, except with written consent of the 
American Trustee: 


(a) The trust can neither be varied nor 
modified nor a closing date declared prior 
to December 31, 1967; 


(b) The trust cannot be revoked prior 
to December 31, 1967, and only then if 
Great Britain is not engaged in war with 
a European power. 


The trust Deed also provides that the 
trustee shall always be a bank or trust com- 
pany organized under the laws of the United 
States or any state thereof and shall be a 
member of the Federal Reserve System. 


When an American policyholder has re- 
duced his. claim against Underwriters at 
Lloyd’s to final judgment, he may file, pur- 
suant to the American Trust Agreement, 
an authenticated copy of such final judg- 
ment with the trustee who is required to 
satisfy the judgment thirty days thereafter 
out of funds of underwriters in its hands. 
During the existence of the trust up to 
December 31, 1951, it has not been neces- 
sary for an assured of Underwriters at 
Lloyd’s to file a final judgment with the 
Trustee in order to recover the amount of 
his loss. 


Illinois 


In connection with the requirements of 
the rules and regulations re surplus line 
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the State of Illinois, certain 


business in 
underwriters have deposited with their at- 
torney-in-fact as security for payment of 
claims on Illinois Code Risks sums equal 
to certain percentages of the total premium 
income received by them during the years 
in respect to such business. 


Accumulated Reserves 


During the earlier years of a member's 
underwriting activities it is usual for his 
Underwriting Agent to distribute only a 
portion of any net profits which may have 
been earned for that member—the balance 
being held by the Underwriting Agent as 
an additional reserve for that member's 
future underwriting liabilities. This reserve, 
although the property of that member, is 
generally held in the name of two trustees 
who are empowered to release it only with 
the authority of the Underwriting Agent 
—so that in the event of default on the part 
of any member, any additional reserve so 
held by his Underwriting Agent may not 
become available for his general creditors 
(as distinct from his policyholders) until the 
Underwriting Agent is satisfied that the de- 
faulting member’s underwriting liabilities 
have been fully liquidated. 


It is believed that there have been accumu- 
lated very substantial reserves for many 
members, which constitute an extremely valu- 
able, though undisclosed, source of strength. 


Central Guarantee Fund 


This Fund has been established by mem- 
bers at Lloyd’s independently of any statu- 
tory requirement of the British Government 
and is in addition to and in no way con- 
nected with other Funds which all members 
are required to provide. It has been built 
up by an annual assessment on the premium 
income of all Lloyd’s Underwriters. It is 
under the sole control of the Committee at 
Lloyd’s and consists for the greater part of 
securities or cash, and the balance is in 
the form of a Guarantee Policy subscribed 
by all Lloyd’s Underwriters. 


It is to be noted that this is a Guarantee 
Fund contributed to by all underwriters at 
Lloyd’s and is for the further protection 
of the policyholders of any underwriter 
should he be unable to meet his underwrit- 
ing liabilities from his underwriting funds 
and his personal resources. 


The establishment of this Central Guar- 


antee Fund is a departure from the long 
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recognized principle that underwriting mem- 
bers subscribe policies each for himself and 
not for another. 


Underwriters Liability 


Every Lloyd’s underwriter is personally 
liable up to the entire extent of his personal 
fortune for the due fulfillment of all com- 
mitments which he undertakes through is- 
suing a Lloyd’s policy. 


The Audit 


The system of accounting required by the 
Committee is such that underwriters must 
maintain their records by underwriting 
years whereby claims, return premiums, 
commissions, etc., on any given policy year 
are charged against premiums received from 
policies issued in that year. 


As required under the provisions of the 
Assurance Companies Act, all underwriters 
at Lloyd’s must submit to the Committee 
of Lloyd’s audited certificates for filing with 
the British Board of Trade showing their 
financial conditions at the end of each year. 


These audits are made by accountants 
who are chosen by the Committee at Lloyd’s 
from a panel of Chartered Accountants ap- 
pointed by the Committee. At December 
3lst of each year detailed instruction for 
these Lloyd’s auditors are drawn up by 
the Committee. 


For the purpose of the Instructions of 
December 31, 1951, premium income is, 
other than in the case of automobile in- 
surance, to be calculated as follows: gross 
premiums less (a) brokerage and discount, 
(b) return premiums, (c) reinsurance pre- 
miums not exceeding the following per- 
centages of the gross premiums less brokerage 
and discount :—1945-1951 accounts (inclusive) 
—10% 1944 and previous years’ accounts 
—15%. 


In the case of Automobile Insurance, pre- 
mium income is to be calculated as follows: 
gross premiums less (a) commission not 
exceeding 25%; (b) return premiums, (c) 
reinsurance premiums up to the following 
percentage of the gross premiums less com- 
mission not exceeding 25%:—direct busi- 
ness within Great Britian and Northern 
Ireland—15%, all other business—10%. 


Where the reinsurance premiums exceed 
the limits set out above, only that portion 
(if any) of the excess which is represented 
by reinsurance effected at Lloyd’s on terms 
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as original may be deducted in calculating 
premium income for the purpose of apply- 
ing the audit test and no deduction may be 
made in respect of the balance of the excess. 


The Audit instructions set forth in great 
detail the percentages of the premium in- 
come to be reserved for the estimated cost 
of winding up each underwriting year, these 
percentages varying with the underwriting 
year and the classes of business. 


Assets are verified and valued and sol- 
vency of the underwriter determined. If an 
audit deficiency exists, the Committee will 
demand that the Underwriter deposit addi- 
tional funds equal to the amount of the 
deficiency to be held in trust against the 
operation of the next succeeding year. 


The Committee at Lloyd’s, by means of 
its annual audit, maintains a strict and rigid 
control over the operations of each under- 
writing member to the end that adequate 
provision is made at all times for each 
underwriter to meet his liabilities and to 
maintain solvency in his underwriting af- 
fairs. The purpose of the audit is to as- 
sure that an individual who trades or appears 
to be trading, in a manner which may in- 
volve him in financial difficulties is com- 
pelled to close down before not after he has 
got into a position where he cannot meet 
his underwriting commitments. 


Lloyd’s Brokers 


Business is placed at Lloyd’s through 
Lloyd’s Brokers who must be annual sub- 
scribers to Lloyd’s and who act as inter- 
mediaries between insureds and Lloyd’s 
underwriters. 


When a Broker has a proposal for in- 
surance on behalf of an insured, he lists 
the particulars of the risk on a sheet of 
paper, known as the “Slip.” This slip is 
presented to various underwriting agents 
who, if they desire to accept a share of the 
risk, will initial the slip and note the share 
of the risk each will accept. 


When the risk is completely placed, the 
broker issues a cover note to the insured 
showing the terms and conditions of and 
the premium for the coverage. 


It is the broker’s duty to prepare the 
policy. In normal cases the broker selects 
the form of Lloyd’s policy appropriate to 
the risk and fills in the required particulars 
from the slip, so that the completed docu- 
ment may be put forward for signature. 
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The policy with the slip is then sent to 
“Lloyd’s Policy Signing Office.” <A ‘clerk 
checks the policy against the slip, stamps 
the names and numbers of the underwriters, 
the share of each underwriting syndicate and 
signs the policy. 


Sub-Agents 


Lloyd’s brokers doing business in this 
country do so through sub-agents and, in 
some cases, through branch offices estab- 
lished here. These sub-agents generally 
have authority to bind their principals up 
to a certain fixed amount and on certain 
classes of risks. If authority is not given 
to any sub-agent to bind a risk, it may be 
submitted by cable. The risks are sub- 
mitted by the Lloyd’s brokers in London 
to the underwriting members at Lloyd’s 
and no broker is presumed to carry any 
risk himself. 

The sub-agent will issue to the insured or 
reinsured in this country a cover note, known 
as a “broker’s cover,” which defines the 
class of insurance and the amount which 
the sub-agent may insure. The broker’s 
cover may be called a “Certificate of In- 
surance” effected by the sub-agent through 
this principal in London. 


Recently it has been noted that most Cer- 
tificates of Insurance read as follows: 


“Certificate of Insurance 

effected by 
San Francisco, Cali- 
fornia through James Blank, London, 
England with Underwriters at Lloyd’s 
and/or companies in England (hereinafter 
called the Underwriters.)” 

(Italics supplied.) 


John Doe, Inc., 


While said certificate states that there is 
a division of the risk between underwriters 
at Lloyd’s and British companies, never- 
theless, the insurance has generally been 
considered being placed at Lloyd’s, and, in 
the past, many insureds have taken full 
credit for reinsurance bound under such a 
certificate. 


No statement is given as to the share of 
the risk that Lloyd’s underwriters accept 
nor the share accepted by the British com- 
panies. Credit in financial statements, be- 
yond the amount of funds withheld and 
deposited, has not been permitted in annual 
statements of ceding insurers for reinsur- 
ance placed with alien insurers. 


There has been considérable criticism 
made by examiners in connection with re- 
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insurance ceded under these certificates of 


insurance since the examiners could not 
determine what proportion of the reinsur- 
ance to allocate to Lloyd’s. In one instance, 
a treaty was outstanding for about eight 
months a formal Lloyd’s stamped 
policy was received, and then only at the 
insistence of the Department of Insurance. 


before 


Occasions have been found when rein- 
surance has been ceded on a retroactive 
basis with an effective date beyond a rea- 
sonable period of time. 


Lloyd’s brokers, desiring to continue to 
do business in this country, should take 
steps to correct these practices. Broker’s 
cover notes should show the proportion 
placed with Underwriters at Lloyd’s and 
the proportion with British Companies. 
Properly signed and stamped policies should 
be delivered within a reasonable time. 


General 


With the state of unrest throughout the 
world with fears and threats of war, the 
question of the adequacy of protection af- 
forded the American policyholder is ever 
before State Regulatory Authorities. There, 
also, looms on the horizon the ever preva- 
lent threat of nationalization of the insur- 
ance industry in Great Britian should the 
socialistic minded Labor Party of Great 
3ritian come to power again. 


Yet during the two hundred and fifty 
years of its existence Lloyd’s as an institu- 
tion has weathered wars, booms, depres- 
sions, catastrophes and social evolution and 
during all those years there is no record of 
a policyholder, who had a legitimate claim 
against an Underwriter at Lloyd’s, ever 
losing one penny on account of the failure 
or default of any Underwriter at Lloyd's. 
The institution of Lloyd’s has grown to 
such an extent that, today, through the vari- 
ous worldwide services that it renders it 
has become such an integral part of the 
machinery necessary for the conduct of 
world commerce that it is not conceivable 
that it should cease suddenly to meet its 
obligations. 


Summary 


Hereunder is summarized the financial 
security required to be maintained by each 
Underwriter at Lloyd’s behind his under- 
writing liabilities: 

(1) Premium Trust Fund, including his 
Lloyd’s American Trust Fund. : 
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we APPEND!X B 


Cover Note No. 


Underwriters at Lloyd's, London 
(NOT INCORPORATED) 
THROUGH 


INSURANCE AGENCY 
URIs: RS RAN 
COVERAGE AMOUNT OR LIMITS RATE PREMIUM 


SCHEDULE OF STATEMENTS 
ASSURED 
ASSURED’S ADDRESS 
ACTING UPON YOUR INSTRUCTIONS, we have effected with certain 
Underwriters at Lloyds, London, insurance as noted below. 
AMOUNTS OR LIMITS 
LOCATIONS 


DATE EFFECTIVE FROM 19 noon 
(Standard time, at the place of location of risk or risks insured) 
EG) 19 noon 


against loss as indicated and as per following: 


This cover note and insurance effected by it is subject to all the terms and conditions 
of the policy to be issued. This cgver note shall be automatically terminated and voided 
by delivery of the policy to the Assured. 

This cover note may, however, be cancelled on the customary short rate basis by the 
Assured at any time by written notice or by surrender of this cover note to xxx Insur- 
ance Agency. This cover note may also be cancelled by the Underwriters, or by xxx 
Insurance Agency in their behalf (with or without the return or tender of the unearned 
premium), by delivering to the Assured or by sending to the Assured by mail, registered 
or unregistered, at the Assured’s address as shown herein, not less than ten day’s written 
notice stating when cancellation shall be effective, and in such case the Underwriters shall 
refund the paid premium less the earned portion thereof on demand subject always to 
the retention by Underwriters hereon of any minimum premium stipulated herein (or 
proportion thereof previously agreed upon) in the event of cancellation either by the 
Underwriters or Assured. 

In the event of any litigation arising out of insurance assumed hereunder xxx, xxx, 
and the Commissioner of Insurance of the State of Kentucky and his successors in office 
are hereby appointed agents to accept service of process for the Underwriters. 

It is expressly understood and agreed by the Assured by accepting this instrument 
that neither the xxx Insurance Agency nor xxx is an Assurer hereunder and that neither 
is or shall be in any way or to any extent liable for any loss or claim whatever, but that 
the Assurers hereunder are those individual Underwriters at Lloyd’s, London, whose 
names will appear upon the policy when issued. 

Loss, if any, to be payable in United States currency. 

This cover note shall not be valid unless signed by xxx Insurance Agency. 

Signed at xxx, Kentucky, this day of : , ae 

xxx INSURANCE AGENCY 
BOP eo eee Beas ag one bee ea eee 


(Immediate notice must be given xxx Insurance Agency by you if any changes are 
required in the above particulars of the insurance or of any occurrence which may result 
in a loss covered by the insurance.) 
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(Appendix A continued) 


(2) Reserves accumulated on his behalf 
by his Underwriting Agent from profits 
previously earned. 


(3) His personal fortune. 


(4) Deposits made by the member with 
the Corporation of Lloyd’s and‘ held in its 
own name. 


(5) The Central Guarantee Fund. 


(6) Lloyd’s underwriters who have sub- 
cribed such Statutory Guarantees as have 
been provided by the member. 


In addition to the financial security above, 
it is to be remembered that the Committee 
at Lloyd’s exercises the strictest possible 
control over the activities of the members 
to the end that each member shall always 
be solvent and be in a position to meet his 
obligations, actual and estimated, at all 
times. The Committee, on being advised 
by its Auditors, has the right to demand, 
and does so demand, that, when necessary, 
members must put up additional amounts 
of deposits to meet any rapid increase in 
business or to cover any deficiency in an 
underwriting year. The Committee also 
has the right to allow or disallow any credit 
in the underwriter’s account. It has the 
right to call for additional funds, beyond 
the underwriter’s trusteed funds, to meet 
claims arising out of catastrophes and to 
refuse credit for such funds in current under- 
writing accounts. 


APPENDIX C *° 


I wish to make it clear that we have no 
intention to disparage the underwriting skill 
and courage of Lloyd’s. They have served 
the American insurance industry long and 
well, and will doubtless continue to do so. 
However, the various Insurance Depart- 
ments are charged with the responsibility 
for maintenance of rigid statutory standards 
for the conduct and solvency of domestic 
and admitted companies. These responsi- 
bilities are implemented by elaborate, de- 
tailed and expensive examinations. If these 
precautions are necessary (and few would 
deny that they are), it follows that no In- 
surance Department can accept a lower 
standard nor a lesser degree of supervision 
and examination from an alien reinsurer, 
such as Lloyd’s—no matter how good its 
reputation nor how useful its facilities. We 


urge, therefore, that the Committee refuse 
any further consideration of an exempted 
status for reinsurance placed with Lloyd’s 
until furnished by representatives of Lloyd’s 
with sworn statements disclosing the fol- 
lowing information. 


1. What amount and what kind of reinsur- 
ance is written by each “name” at Lloyd's? 


2. What amount and what kind of insur- 
ance is written by each “name” at Lloyd’s? 


The insurance activities at Lloyd’s equally 
expose their assets and cannot be ignored 
in a discussion of reinsurance. 


3. Of the foregoing, how much in each 
case originates in each of the States of the 
United States of America? 


Since the individuai States at present 
supervise the insurance industry, it is fitting 
that each department know what is being 
done in its own jurisdiction. 


4. Of the insurance originating in the 
U. S. A., what proportion is written on ap- 
proved forms and at filed rates? 


5. Of the insurance originating in _ the 
U. S. A., what proportion is written on forms 
and at rates that are neither filed nor approved 
by any insurance department? 


6. In their insurance operations in the 
United States, what steps have been taken by 
Lloyd’s to comply with the various rating laws 
—which, we are sometimes told, are necessary 
for the maintenance of solvency? 


7. What reserves are carried by each 
“name” at Lloyd’s and on what basis are 
they computed? 


It is well known that in other countries 
reserves are established by methods dif- 
ferent from those that are prescribed in 
intimate detail by authorities in this coun- 
try. No comparison of solvency is of any 
value whatever unless the relative worth of 
reserves is considered. 


8. How much does each “name” hold im 
the “American Trust Fund”? 


Lloyd’s is not a corporate entity but 
rather a group of individuals acting sever- 
ally. It is rare that any two insurances or 
reinsurances will have exactly the same 
“names” (Underwriters) to secure them. 


So far as we know, it is quite possible for | 


a reinsurance contract to be issued by a 
group of “names” having not one penny in 
the “American Trust Fund.” 





3% Since entire memorandum contains argu- 
ments of an interested advocate, only this por- 
tion was quoted. 


422 


IL J— June, 1954 





“na 
and 


litt] 
in { 
to 

Inst 
try 
ven 
sect 
pan 
valt 
to € 
wri 
side 


Uni 


are 


wot 
gati 
me! 
bus 
busi 
ous 

how 
acte 


do 


AC 


sake tut ee bebe 











the 
rms 
oved 


the 
n by 
laws 
sary 


each 
are 


tries 
dif- 
d in 
oun- 
any 
‘h of 


d in 


but 
ver- 
25 OF 
same 
hem. 
2 for | 
by a 


’ 


Ly in 

















9. ifow much are the total assets of each 
“name” at Lloyd’s, how are they constituted, 
and what proportion is in blocked currencies? 


Assets held in blocked currencies are of 
little value in paying losses to policyholders 
in the United States. It is also important 
to know of what these assets consist. 
Insurance supervisory authorities in this coun- 
try feel it necessary in the interest of sol- 
vency to prescribe minutely what types of 
securities may be owned by insurance com- 
panies and take great pains to set proper 
values on these securities. If this be necessary 
to establish the solvency of a domestic under- 
writer, it is even more necessary when con- 
sidering the solvency of an alien underwriter. 

10. On business written by Lloyd’s in the 
United States, what taxes, state and federal, 
are paid? 

It cannot be assumed that any reinsurer 
would be more willing to discharge its obli- 
gations to its policyholders than to the govern- 
ments within whose jurisdiction it does 
business. Lloyd’s pay certain taxes for 
business accepted by them under the vari- 
ous “Surplus Line” laws. It is well known, 
however, that in addition to business trans- 
acted under the “Surplus Line” laws, they 
do a substantial extra-legal insurance busi- 


ACCIDENT AND HEALTH INSURANCE REPORT. 


J. F. Follmann, Jr., general manager 
of the Bureau of Accident and Health 
Underwriters, gave an address entitled 
“Accident and Health Insurance Today” 
at the Pittsburgh Insurance Day. 

Mr. Follmann stated that the busi- 
| ness of accident and health insurance 
is evolving at a rapid pace. He said: 
“The only thing constant about it, in 
fact, would appear at times to be change 
itself.” The following five areas where 
marked change has made itself mani- 
fest were singled out: 

“TI. The present high degree of pub- 
lic interest in protection against the 
financial hazards resulting from accident 
and sickness. 

“II. The tremendous growth, de- 
velopment, and change which has been 
going on in accident and health insur- 
ance in the past decade. 

“III. The rapidly developing socio- 
political aspects of the general subject 
of the health of the nation. 

“TV. The recent flow of literature 
| and publicity concerning accident and 
health insurance. 








Because of its 


ness in the United States. 
clandestine nature, the extent of this oper- 


ation cannot be stated definitely. It is more 
than itkely that the various states receive 
no taxes on business of this nature trans- 
acted within their borders. 


11. What steps have Lloyd’s taken to make 
themselves subject to suit in each and every 
one of the United States? 

A Contract that cannot be enforced is 
like a knife without a blade and certainly 
not much comfort to the policyholder of a 
bankrupt company who turns to a reinsurer 
for payment of his loss. 


12. What steps have been taken by Lloyd’s 
to make all of their funds attachable in any 
of the United States? ; 

An admitted reinsurer pledges its entire 
assets to its ceding companies, not just an 
arbitrary amount that might be lodged at 
their pleasure (as is the case with Lloyd’s) 
in a specific trust fund. 


13. What deposits have Lloyd’s made in 
each of the forty-eight States? 


14. What provision has been made for the 
detailed, periodic Convention examination of 
Lloyd’s by examiners qualified in the United 
States of America? 





“V. The rising tide of criticism di- | 
rected toward accident and health in- 
surance.” 


Mr. Follmann suggested that the advan- 
tages of accident and health insurance 
should be made clearly understandable 
to the public, and that the problems | 
facing the industry should be honestly | 
placed before the public. Such problems 
would include a consideration of the 
soundness of the full payment coverage 
principle, and the insuring of those in | 
the old-age brackets. He stated that 
any misunderstandings should be clari- 
fied with truthful, forthright information. 


Mr. Follmann concluded with the 
thought that there is a rich, vibrant | 
opportunity in the field of accident and 
health insurance today. It is a challenge 
to gear our mechanism to meet the 
growing public demand, and to remove 
all irritating factors from the business. 
“It is a rich, splendid, rewarding oppor- 
tunity to serve the public interest well,” 
he said, 
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Minnesota Terminates 
Annual Extension Plan 


The Minnesota Insurance Commissioner, 
Cyril C. Sheehan, has ordered that a form 
of fire insurance policy known as the “An- 
nual Extension (Renewal) Plan” shall not 
be issued after August 1, 1954, but that all 
such policies issued as of that date shall be 
renewed consistent with the full renewal 
privileges contained therein. The commis- 
sioner’s conclusions were as follows: 

“1. That the said annual extension policy 
does not comply with the statutory require- 
ments for the issuance of the standard 
Minnesota Fire Insurance Policy. 

“2. That the issuance of the annual ex- 
tension plan policy does not serve the best 
interests of the insuring public. 

“3. That the annual extension policy re- 
sults in rates that are unfairly discriminatory. 

“4 That the installment plan policy makes 
available to the fire insurance buying public 
the full benefits and advantages desired by 
the fire insurance purchaser who desires to 
purchase a policy of fire insurance on a 
term plan.” 


Maryland Modifies Rules 
Governing Ordinary Life 


The Maryland Insurance Commissioner 
has now published a new series of 33 rules 
concerning ordinary life insurance, which 
are to replace the series of 36 rules referred 
to in the June, 1953 issue of the JOURNAL. 
The rules are divided into three categories: 
The first category deals with the submission 
for approval of policy forms, and contains 
nine rules. The second category pertains to 
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the requirements of application forms, and 
contains five rules. The third and last cate- 
gory concerns itself with provisions of vari- 
ous forms of ordinary life insurance policies, 
and contains 19 rules. The newly promul- 
gated rules follow in their entirety: 

B1: GENERAL RULES—POLICY SUB- 
MISSIONS 

B1.01: Maryland is a policy pre-approval 
state, with automatic approval after 45 days. 
It is suggested that submissions be first 
made in printer’s proof form. After tenta- 
tive,approval is granted by this Department, 
a resubmission should be made in regular 
printed form for final legal approval. 

B1.02: If the submission is new, the in- 
surer should briefly point out the unique 
features of the form. If the submission is 
to supersede another, the insurer should 
state which form is being replaced and 
when such replaced form was approved; 
and should submit an additional copy of the 
new and superseded forms with differences 
marked or described. 

If the submission of an entire new series 
of forms is contemplated, it is suggested 
that a pilot form be submitted noting dif- 
ferences from the corresponding policy 
form now in use. After the pilot form has 
been approved, forms submitted thereafter 
may indicate differences from such approval 
pilot form. 

B1.03: Each form must be identified bya 
specific form number. 


B1.04: Each form must be filled in with 
fictitious data (use age 35 for adult and the 
lowest age of issuance for juvenile). Two 
copies of the form should be submitted to 
the Department. After approval is granted, 
one copy will be retained for the Depart- 
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ment’s file and the other will be returned 
stamped “Approved.” 

B1.05: Submissions must be made of com- 
plete forms only. The Department does not 
approve individual pages unless such pages 
are endorsements or riders to forms already 
approved. 
w riders should be signed by a responsible 
ficer of the insurer. 


In such cases the endorsements 


B1.06: Modifications or changes in a 
form must be made through the medium of 
imprinting, multigraph, mimeograph, multi- 
lith, or rubber stamp, etc., 1.e., 
of “press plate.” 
tions through the medium of ink or type- 
writer are not acceptable. 


some form 


Interlineations or dele- 


B1.07: Submissions must be made by the 
Home Office of the insurer and not through 


local branch offices 


B1.08: The insurer, when submitting his 
form for approval should indicate whether 
or not it has been filed with the Home 
State. If it has been so submitted, the 
insurer should indicate whether or not it 
has received approval from the Home Staté@. 
If not so submitted, give reasons why no 
In the applica- 
tion of this rule, it is not the intent of the 
Department to delay consideration for ap- 
proval until approval is granted by the 
Home State. 


such submission was made. 


B1.09; The insurer should furnish a mathe- 
matical outline showing computation of the 
net premium, the adjusted premium (and 
the non-forfeiture factor, if different) and 
the non-forfeiture values. In addition, the 
insurer should furnish a sample calculation 
of the net premium and the adjusted pre- 
mium (and the non-forfeiture factor, if dif- 
ferent) for a specimen age, and of the 
non-forfeiture values for such specimen age 
and a specimen duration. If any premiums or 
values called for by this rule are contained 
in the C. S. O. volumes published by the 
\ctuarial Society of America and American 
Institute of Actuaries, then the insurer may 
omit any part of the mathematical outline 
or calculations pertaining to such premiums 
or values. For specimen ages use age 35 
for adult, and the lowest age of issuance for 
juvenile; the duration should preferably be 
five years. 


B2: RULES RE APPLICATIONS 

B2.01; In addition to the usual required 
information (e.g. representations as to occu- 
pation, date of birth, medical history, family 
history, habits and health of the applicant, 
beneficiary, etc.) the application must stipu- 
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late the plan with all the benefits, and the 
amount of insurance. 


B2.02: If any agreement in the applica- 
tion contains the clause whereby the insurer 
is authorized by the applicant to amend the 
application, etc., such clause must contain 
language similar to the following: “except 
that no change in amount, classification, plan 
of insurance or benefits shall be effective 
unless agreed to in writing by me.” 


B2.03: The application should not contain 
any advertising material. In the adminis- 
tration of this rule, it is not the intent of 
the Department to prohibit the imprinting 
on the application of language such as: 
“Fiftieth Anniversary,” etc. 


B2.04: No statement should appear in the 
application with respect to a proxy through 
which one or more members of the board 
of directors shall be authorized to vote in 
the election of the directors. 


B2.05: Maryland does not provide for the 
issuance of family group life contracts. An 
application must be made for each member 
of the family to be insured. 


B3: RULES RE POLICIES 


B3.01: In the case of a renewable term 
policy (ie. a term policy containing an 
option on the part of the policyholder to 
renew for one or more further periods of 
term insurance), the premiums to be charged 
at each renewal date must be shown in the 
policy. 


B3.02: In the case of a convertible term 
policy issued on a participating basis, if 
there is a provision for the computation. of 
the cost of change on the basis of difference 
in premiums (plus interest), such cost of 
change must also provide for adjustment in 
dividends. 

B3.03: 
is no requirement that coverage be granted 
for death occurring on the term expiry date. 
It is essential, however, that the insurer 
indicate in clear unambiguous language 
whether or not coverage is granted if death 
occurs on such expiry date. Some examples 
of acceptable language are: 


In the case of term policies there 


(a) If death occurs on or before the 5th 
anniversary of the policy, etc. 

(b) If death occurs prior to, but not in- 
cluding the 5th anniversary of the policy, 
€te. 

(c) This policy shall terminate on the 5th 
anniversary of the issue date at 12:00 o’clock 
noon Standard Time at the place where the 
insured then resides. 
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Some examples of language not accept- 
able are: 


(d) If death occurs within 5 years from 
the policy date, etc. 

(e) Provided death occurs within 5 years 
beginning with the date hereof, etc. 


B3.04: (a) If the insurer desires to ex- 
clude self-destruction regardless whether 
intentional or unintentional, the language 
“self-destruction, intentional or wuninten- 
tional,” or “self-destruction, voluntary or 
involuntary,” should be used. (b) If the 
insurer desires to exclude suicide only, the 
language “suicide” or “intentional self-de- 
struction” or “voluntary self-destruction” 
should be used. 


The insurer, at its option, may also add 
the language “sane or insane.” 


B3.05: In case a policy contains a war 
and/or aviation exclusion, there must ap- 
pear a printed or stamped statement on the 
face of the policy reading “War Restric- 
tions Included” or “Aviation Restrictions 
Included” or “War and Aviation Restric- 
tions Included,” or any other language 
approved by the National Association of 
Insurance Commissioners. 


B3.06: If any provision contained in a 
policy form or rider or endorsement refers 
to the reserve, a statement must appear in 
such policy or rider or endorsement setting 
forth the basis upon which the reserve is 
to be computed, e.g., “The reserve under 
this policy is computed on the 1941 Com- 
missioners Standard Ordinary Table of 
Mortality with interest at 214%, in accord- 
ance with the Commissioners Reserve Val- 
uation Method.” The reserve designation 
must give the mortality table, the interest 
rate, as well as the “method.” 


B3.07: Whenever a particular benefit ter- 
minates upon the entry of the insured into 
the armed forces, provision must be made 
for a refund of pro rata unearned premium 
upon request of the policyholder. This rule 
is not applicable where the benefit is merely 
suspended for the duration of service in the 
armed forces. 


B3.08: A life policy cannot be combined 
with a policy of accident and sickness insur- 
ance; provided, however, that the usual per- 
manent and total disability premium waiver 
and annuity provisions or the accidental 
death provisions may be embodied in, or 
attached to, a life insurance policy. 


B3.09: Any policy or supplement provid- 
ing for natural death benefit is regarded as 
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life insurance and cannot be made part of, 
or issued, or combined with any accident 
and sickness policy. 


B3.10: In case of “Return of Premium” 
policies there must be a clear indication 
within the first page of the policy as well 
as within the Brief Description (See B3.16), 
as to the period during which premiums will 
be refunded when the policy becomes a 
claim. 


B3.11: In the case of participating poli- 
cies, the paid-up extended insurance non-for- 
feiture benefit may be without participation in 
surplus, but the reduced paid-up non-for- 
feiture benefit must be with participation 
in surplus. 


B3.12: In the case of non-participating 
policies, the words ‘“Non-Participating” 
must appear in the Brief Description (See 
B3.16). In addition there must be a defi- 
nite statement within the policy proper read- 
ing substantially as follows: 


“Non-Participating: This policy is issued 
at non-participating rates and is not entitled 
to share in the profits or surplus earnings 
of the company.” 


B3.13: The policy cannot contain a pro- 
vision limiting the time within which any 
action at law or in equity may be com- 
menced, to less than that provided by the 
Statute of Limitations under the General 
Laws of the State of Maryland. 


B3.14: The policy cannot contain a pro- 
vision to the effect that the agent soliciting 
the insurance is the agent of the person 
insured under such policy, or making the 
acts or representations of such agent bind- 
ing upon the person so insured under the 
said policy. 


B3.15: If the policy is issued on a “rated” 
basis at a special premium, the Brief De- 
scription (See B3.16), should include the 
words “Rated Class” or “Special Premium 


Class,” or substantially similar language. 
B3.16: (See also B3.05, B3.10, B3.12 and 
B3.15) The Brief Description should be 


independent of and should make no refer- 
ence to the provisions in the contract. The 
Brief Description is to appear at the bottom 
of the first page of the policy and should 
give the following information: 


(a) The type of policy (Life, Endowment, 
Term, etc.). 


(b) When the face amount becomes pay- 


able. 
(c) How long premiums are to be paid. 
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(d) If and when the premium changes. 

(e) If the benefit is not level, an indica- 
tion that it is graded. 

(f) Whether the policy is participating 
or non-participating (See B3.12). 

(gz) If the policy is “rated,” the language 
required by Rule B3.15. 

(h) If the policy contains a “Return of 
Premium” benefit, so indicate, and also state 
the period during which such benefit is 
applicable (See B3.10). 

Some specimen 
given below: 


brief descriptions are 


Ordinary Life Policy 
Sum Insured Payable at Death of Insured 
Premiums Payable During Life 
Non-Participating 


20 Payment Life Policy 
Sum Insured Payable at Death of Insured 
Premiums Payable for 20 Years 
or Until Prior Death 
Non-Participating 


35 Year Endowment Policy 
Sum Insured Payable at Maturity 
or Upon Prior Death of Insured 
Premiums Payable for 20 Years 
or Until Prior Death 
Participating 
B3.17: If an insurer desires to embody a 
Brief Description on the “filing back,” such 
Brief Description shall be identical with 
that embodied at the bottom of the first 
page of the policy in accordance with Rule 
B3.16 above. 
B3.18: Maryland has enacted the Standard 
Non-Forfeiture Law. 
(a) The expression “Standard Non-For- 
feiture Value Method” will be acceptable to 
this Department for the description of the 


SHO 


method of determining a cash value by de- 
ducting from the present value of future 
benefits, the present value of future non- 
forfeiture factors (or adjusted premiums, 
etc.). It is necessary, however, to give the 
amount of the non-forfeiture factor for the 
particular policy. 


(b) If the non-forfeiture factor is iden- 
tical with the statutory adjusted premium, 
the following language is acceptable if 
applicable: 

“The cash value under this policy as of 
any policy anniversary is the amount com- 
puted in accordance with the Standard Non- 
forfeiture Value Method, using the adjusted 
premium as defined in the laws of the state 
in which this policy is delivered.” 


(c) Not only should the policy provide 
for surrender of paid-up and extended term 
insurance, but, in addition, it should indicate 
that if such paid-up or extended insurance 
is surrendered within thirty days after any 
policy anniversary, the value shall never be 
less than the value as of such anniversary. 


(d) If, in connection with a particular 
policy plan (e.g. permanent insurance with 
preliminary term, juvenile endowment, cou- 
pon and/or return of premium, etc.) or 
combination of coverages (policy plus rid- 
ers), the question of the derivation of the 
adjusted premium (and hence the compu- 
tation of minimum cash values) has been 
made the subject of study and recommen- 
dation by a Subcommittee of the Life Insur- 
ance Committee of the National Association 
of Insurance Commissioners (e.g. Hooker 
Committee, etc.), this Department shall be 
guided by such recommendation. 


B3.19: Maryland does not provide for the 
issuance of family group life contracts. An 
individual policy must be issued on each 
member of the family to be insured. 





“The Inter-Regional Insurance Con- 
ference may endorse, on a nationwide 
basis, a special home owners comprehen- 
sive policy known as SHO, which was 
first introduced in California two years 
ago by the Firemens Fund Group. The 
policy provides an all-risk type of cover- 
age on dwellings comparable to personal 
property coverage on residence coverage. 
The rate is determined by adding a 5% 
all-risk ‘loading’ to the fire, extended 
coverage and additional extended cover- 
| age rates applicable in the separate states. 
| The NY Fire Insurance Rating Organ- 


| 
| 
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ization is temporarily withholding filing 
the Firemens Fund policy in New York 
‘until the Inter-Regional Insurance Con- 
ference has had time to review the sub- 
ject’. The latter organization, as an ad- 
visory organization, was formed last Feb- 
ruary by stock companies writing fire 
and allied lines for the purpose of co- 
ordinating nationwide, the practices of 
fire rating organizations and regional 
bodies.”—From the June 4 Friday Flash 
of the National Association of Insur- 
ance Brokers, Inc. 






























Y OLORADO—Mutual life insurance 

A companies that formerly were fraternal 
benefit societies are not exempt from pay- 
ment of premium taxes on renewal prem- 
iums on business which originated while 
the companies were operating as fraternal 
benefit societies—‘‘Upon a review of the 
applicable law, including Section 14, Chap- 
ter 87, 1935 C. S. A., it is my opinion that 
a mutual life insurance company, 
formerly a fraternal benefit society, 
may not legally avoid the payment of prem- 
ium taxes on its present renewal premiums, 
even though such policies of insurance were 
originated while the company was operat- 
ing as a fraternal benefit society. 


which 
was 


“Said Section 14... provides: 

“*Tax on premiums collected—Deductions 
and exemptions—Penalty. All insurance com- 
panies doing business in this state shall pay to 
the state treasurer, through the commis- 
sioner’s office a tax of two percent (2%) 
on the gross amount of all premiums col- 
lected or contracted for on policies or con- 
tract of insurance covering property or risks 
within this state during the year ending 
December. 31st next preceding, after deduct- 
ing from the gross amount of such prem- 
iums the amounts received as reinsurance 
premiums on business in the state, and in 
the case of companies, other than life, the 
amounts paid to policyholders as return 
premiums; and, provided, further that if any 
company shall have fifty percent (50%) 
or more of its assets invested in bonds or 
warrants of this state, or of any county, 
city, town or district of this state, and other 
property within this state to which said 
company is permitted by law to invest its 
funds, then such company shall not be re- 
quired to pay the tax therein provided. The 


taxes aforesaid shall constitute all taxes 
collectible under the laws of this state 
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against any such insurance companies and 
no other occupation tax or other taxes shall 
be levied or be collected from any insurance 
company by any county, city or town within 
this state, but this law shall not be con- 
strued to prohibit the levy and collection 
of state, county and municipal taxes upon 
the real and personal property of such 
companies; Provided, that all fraternal and 
benevolent associations now or hereafter or- 
ganized under the laws of this state and doing 
business in this state, and all purely mutual 
fire insurance companies organized and oper- 
ated under the laws of this state shall be 
exempt from the provisions of this section. 
(Emphasis supplied.) The taxes herein pro- 
vided for shall be due and payable on the 
first day of March in each year. Any com- 
pany failing or refusing to render sucl 
statement and information, and to pay taxes 
as herein specified, for more than thirty 
(30) days after the time specified, shall 
be liable to a fine of twenty-five dollars 
for each additional day of delinquency, and 
such taxes may be collected by distraint, 
and such fine may be recovered by an action 
instituted by the commissioner in the name 
of the state, in any court of competent 
jurisdiction, and the attorney general shall 
prosecute such action for the commissioner. 
The amount of the fine shail be paid to the 
state treasurer and credited to the general 
fund; and the commissioner shall revoke 
and annul the certificate of authority of 
such delinquent company until such taxes 
and fine (should any fine be imposed) are 
fully paid.’ 


“Examination of said foregoing statute 
reveals, in my opinion, that the exemption 
in favor of fraternal and benevolent associa- 
tions and mutual fire insurance companies 
only is operative and effective so long as 
it is actually operating as such. Accord- 
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ingly, when a fraternal benefit society reor- 
ganizes and becomes a mutual life insurance 
company, it thereby loses its exemption under 
said Sec. 14, and becomes thence 
forward as though it had never been exempt 
thereunder. By so converting to a mutual 
life insurance company, they thereupon 
become subject to all of the laws applicable 
thereto.”—Opinion of the Colorado Attorney 
General, April 6, 1954. 


taxable 


(\ ONNECTICUT—The mutual savings 
A banks which are authorized to issue life 
insurance policies under the provisions of 
Section 5859 may include a clause in such 
policies waiving premiums upon total and 
permanent disability of the policyholder.— 
The Insurance Commissioner asks whether 
a clause providing for waiver of premiums 
upon total and permanent disability of the 
policyholder is proper under the provisions 
of the insurance laws of the state. The 
Attorney General answers: “Your inquiry 
construction of the following 
which appears in Sec. 5859(6), 
‘Any savings 
and insurance bank, acting through its in- 
surance department may make and 
issue policies upon the lives of persons and 
grant or sell annuities, with all the rights, 
powers and privileges and subject to all 
duties, liabilities and restrictions in respect 
to the conduct of the business of life insur- 
ance conferred or imposed by the general 
statutes relating to domestic legal reserve 
life insurance companies, as far as the same 


involves a 
language 
headed ‘Issuance of policies’: 


are applicable and except as is otherwise 
provided herein, and such insurance de- 
partment shall be exempt from the provi- 
sions of section 6045.’ 


“It is evident from the foregoing that 
the legislature intended to give insurance 
departments of savings banks the same 
general powers with respect to the writing 
of life insurance, subject to certain limita- 
tions as to amount and other limitations 
not here important, as is enjoyed by domes- 
tic life insurance companies. Sec. 6145, 
among other things, provides: “Any domes- 
tic insurance company empowered to make 
contracts contingent upon life may issue 
policies or certificates insuring persons 
against personal injury resulting from 
any cause and against loss of time resulting 
from disease, which policies or certificates 
shall state on their face the agreement with 
the person receiving the same, and, when 
executed in accordance with the charter 
and by-laws of such company, shall be bind- 
ing upon the company.’ 


Attorneys General 


“Whether it is by virtue of the foregoing 
statute or by well-established custom, it is 
a known fact that life insurance companies 
have, for many years, been allowed to write 
waiver of premium clauses in their policies 
in cases of total and permanent disability. 
Though the insurance department of a 
mutual savings bank is operated as a dis- 
tinct, separate entity and apart from the 
other business of the’ bank, it is subject 
to the control of the Trustees of the Sav- 
ings Banks Life Insurance Fund (Sec. 5859, 
subdiv. 14) who prescribe uniform types of 
policies to be used by the banks. It is 
these trustees who desire to incorporate 
the waiver of premium clause in the policy. 
These trustees correspond to the governing 
board of a life insurance company, and their 
vote to write the additional protection to 
the policyholder would supply analogous 
authority to do so which the charter and 
by-laws would supply in the case of a 
domestic life insurance company. 

“An indication that the legislature did 
not intend to prohibit the writing of said 
clause is found in Sec. 5859, subdiv. 9, where, 
in describing the policy limits to which 
a bank may obligate itself, it is stated that 
such limits shall be exclusive of: ‘an agree- 
ment to waive certain future premiums un- 
der a policy on the life of a minor upon 
the the death of the applicant for the 
policy’. 


“In ascertaining the meaning of statutory 
language, consideration may be given to 
the purpose sought to be attained (Rourke 
v. Barbieri, 139 Conn. 203, 208; West Hart- 
ford v. Faulkner Co., 126 Conn. 206, 211). 
The conclusion is irresistible that the pur- 
pose was to allow savings banks to insure 
against the same kind of hazards as domes- 
tic life insurance companies do, and they 
include regularly in their policies, for those 
who desire it, a waiver of premium clause. 

“Tt is therefore our opinion that the mu- 
tual savings banks which are authorized 
to issue life insurance policies under the 
provisions of Sec. 5859 may include a clause 
in such policies waiving premiums upon 
total and permanent disability of the policy- 
holder.”—O pinion of the Connecticut Attor- 
ney General, May 3, 1954. 


ee foreign insurance com- 
pany wholly owned by another foreign 
insurance company, both of which are do- 
ing business in the state, is not considered 
to have established a “regional home of- 
fice” if it occupies a building owned by the 
parent insurance company.—The Attorney 
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General was asked if the establishment by 
a company of an office in a building owned 
by another company, the latter company 
the owner of the former, constituted an es- 
tablishment of a “regional home office” so 
as to allow certain tax deductions under 
a statute. The Attorney General stated 
the rule that tax exemptions, in cases of 
doubt, should be construed in favor of the 
taxing power. He added: “In my opinion 
the above question properly is answered 
in the negative; that is to say, that company 
‘A’ may establish a ‘regional home office’ in 
this state, as contemplated by Ch, 27989, 
Laws of Florida, 1953, only in a building 
owned and substantially occupied by it. 
This conclusion derives from the fact that 
regardless of the ownership of company ‘A’ 
by company ‘B’ the former is a distinct legal 
entity; and, further, if any doubt exists 
(which is not apparent) the above rule relat- 
ing to tax exemption statutes is applicable.” 
—Opinion of the Florida Attorney General, 
April 13, 1954. 


The insurance plans which are popularly 
known as Five-Year Premium Payment 
Plan, Annual Renewal Plan, Budget Plan, 
and Bank Plan comply with the requirement 
of Section 235.07, Florida Statutes, which 
uses the term “Staggered Five-Year Plan.” 
—At the instance of the Superintendent of 
Public Instruction, the Attorney General 
gives the following opinion: 


“Section 235.07, F. S., is as follows: ‘The 
county board shall keep all school plants 
with four or more classrooms insured 
against loss or damage by fire. School 
property in the county may be insured in 
such amount and with such kinds of insur- 
ance as will give proper protection; pro- 
vided, that it shall be the duty of each 
county board, insofar as possible, to arrange 
insurance on a staggered five-year plan; and 
provided, -also, that when necessary the 
county board shall have authority until 
July 1, 1952, to proceed in accordance with 
the provisions of § 237.27, as amended, to 
negotiate a loan in order to adjust its in- 
surance in accordance with the provisions 
of this section.’ (Emphasis supplied.) 


“It is my understanding that this ques- 
tion has been presented after conferences 
between representatives of your office [Su- 
perintent of Public Instruction], the office 
of the Insurance Commissioner, the office of 
the State Auditor, the Insurance Depart- 
ment of the Barnett National Bank in 
Jacksonville, and of this office. One con- 
clusion, among others concurred in by those 
attending these conferences, is reported to 
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have been that the term ‘staggered five- 
year plan’ had no technical meaning pe- 
culiar to the insurance business, that it 
should be interpreted in accordance with the 
commonly recognized meaning of the word 
‘staggered’ when used in this sense, and 
that any of the plans referred to in the 
question could be called staggered plans. 
In view of this conclusion which was based 
on certain studies and charts of the various 
plans made by some of the represented state 
agencies, and which was further based on 
the common knowledge of the insurance 
experts who attended, you have sought the 
official opinion of this office with respect 
to this question. 


“Taking into consideration the informa- 
tion elicited at the mentioned conferences, 
it appears that the four insurance plans 
named in the question are different methods 
of paying or financing five-year term polli- 
cies of the type ordinarily employed for 
the insurance of public school property in 
this state. Each plan is similar in that 
payment of the premium for the five-year 
term coverage, at least insofar as the as- 
sured is concerned, is staggered, or arranged 
so that a percentage of the total cost of the 
insurance is paid in each of the five years. 
Although it may be said that each plan 
involves a staggered method of payment, 
only one of the plans, the Budget Plan, is 
staggered insofar as the insurance coverage 
itself is concerned... . 


“The section as a whole indicates that 
the only practical purpose of the require- 
ment is to avoid an outlay of a disproportion- 
ate amount of money in one out of every 
five years. The fact that provision was 
made between 1949 and 1952 for the bor- 
rowing of the money necessary to put the 
insurance of the school properties on the 
‘staggered five-year plan’, is evidence that 
in at least some of the counties there were 
insufficient funds available to pay even 
the comparatively small original payment on 
such a plan. That being the case the only 
valid reason for specifying a staggered plan 
was that the payments might be made over 
a five-year period, instead of during one 
year, so as to constitute less of a financial 
burden on the county. 


“Since each of the plans mentioned in 
your question incorporates a staggered plan 
for the payment of the cost of the insur- 
ance, it is my opinion that any of them 
satisfy the requirements of § 235.07, F. S., 
as herein construed.”—O pinion of the Florida 
Attorney General, May 20, 1954. 
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Casualty Agent’s Dictionary 


Insurance Words and Their Meanings. 
Vincent L. Gallagher. The Rough Notes 
Company, Inc., Indianapolis, Indiana. 1954. 
§2 pages. $1.50. 

The author has compiled an insurance 
dictionary of various insurance words and 
phrases—from abandonment to York Ant- 
werp Rules—which are used by those 
writing and selling property and casualty 
insurance. For example, abandonment is 
defined as follows: “In Ocean Marine prac- 
tice, in the event that the insured property 
has suffered a ‘constructive total loss’ which 
means that it would cost more to repair or 
replace the property than it would then be 
worth, the policyholder may surrender the 
salvage to the underwriter and collect a 
total loss. He ‘abandons’ the property to 
the insured. Not permitted by policies other 
than marine.” The last term found in this 
dictionary is York Antwerp Rules, which 
is set forth as “A set of rules adopted by 
the representatives of all the leading mari- 
time nations to govern the method of apply- 
ing General Average to Marine insurance.” 

Words whose nature are more legal in 
scope are not found in this glossary. 


An Introduction 


Newcomer's Guide to Fire and Casualty 
Insurance. Vincent L. Gallagher. The Rough 
Notes Company, Inc., Indianapolis, Indiana. 
1952. 40 pages. 50¢. 

This pamphlet contains the fundamentals 
needed to be known by one just entering 
the field of writing and selling fire and 
casualty insurance. Its six chapters are 
headed: What Is This Insurance Business? ; 
What Makes an Insurance Company?; Se- 


Books and Articles 


lection, Underwriting and Loss Payment; 
How the Company Gets Its Money—The 
Agent’s Job; Insurance, the Public and the 
State; and Insurance By-Products. 


Need and the Common Pocketbook 


The Problem of Abuse in Unemployment 
Benefits—A Study in Limits. Joseph M. 
3ecker. Columbia University Press, New 
York 27, New York. 1953. 412 pages. $6.50. 


Particularly during recent years much has 
been written about the unemployment sys- 
tem and the beating it takes from some of 
the recipients of benefits. These critical 
essays, written in an emotional style, have 
appeared mostly in newspapers and national 
magazines. This author, however, looks at 
the unemployment benefit system in a 
coldly scientific way and defines “abuse” as 
“that which chiefly limits the community’s 
willingness to make provision for the un- 
employed out of a common pocketbook.” 
His definition can refer to the taxpayer who 
puts in too little, as well as to the bene- 
ficiary who takes out too much. 


The study is limited to that period when 
criticism of the system was at its highest, 
when there were thousands of jobs available 
and “going begging” for applicants, and the 
payments from the state funds were at their 
highest. This was an anomoly of the re- 
conversion period which the community was 
finding difficult to understand. The transi- 
tion from a war economy to a peacetime 
economy was being made in much shorter 
time than was originally thought possible. 


The author reports that there has been an 
increasing interest in the unemployment 
benefit system by employers. Committees 
have been set up in various employer as- 
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sociations for the study of the problems 
involved and for the purpose of recommend- 
ing legislation. The good of this, the author 
comments, may be that: ‘Previously the in- 
formation on the actual extent of abuse may 
have had only one use: to justify some 
tightening of the defense of the 
Now and in the future it may provide an 
argument against tightening the defense too 
drastically.” 


system. 





ARTICLES 
Articles of interest in other 
legal publications 





Better Contract Drafting Needed 
In a recent study of 500 cases reported in 
the advance sheets of the National Reporter 
System, it was found that a great deal of 
litigation could have been avoided or mini- 
mized by careful draftsmanship. Even where 
lawyer participation was evident, the writ- 
ing was incomplete or ambiguous, or it did 
not cover at all the subject matter that led 
to the dispute. 

The remedy for this situation, says the 
author, a professor of law at Stanford Uni- 
versity, is the allocation of lawyer respori- 
sibility where the lawyer-client relationship 
has been established. Then, “law-school 
responsibility is inescapable.”—Shepherd, 
“Contracts in a Prosperity Year,” Stanford 
Law Review, March, 1954. 


Persuading the Jury . . . Convincing ex- 
pert testimony is the persuasion of a judge 
and/or jury by a scientist who carefully and 
logically presents his facts, thus leading his 
listeners to the desired conclusions. He 
uses simple, nontechnical language; his des- 
ignations of exhibits and evidence are ac- 
curate; he makes sure that the judge or jury 
sees the specific point referred to when he 
is using a scientific instrument which is 
possibly unfamiliar to his listeners; he uses 
“word pictures” in descriptions; and he em- 
ploys visual as well as verbal illustrations. 
He applies all these techniques, that is, if 
his testimony is truly effective, says the 
author, an examiner of questioned docu- 
ments in Milwaukee, Wisconsin.—Doud, 
“Elements of Effective Expert Testimony,” 
Journal of Criminal Law, Criminology and 
Police Science, December, 1953. 


Inevitable Accidents . . . Liability with- 
out fault is not a new concept, but Ameri- 
can courts are developing a new trend in 
relationship to it: Rules that impose lia- 
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bility for the care of other persons are being 


approached from the position of public 
policy. This rule, says the author, a Tucson 
attorney, is “not much different from the ol 
one,” and probably is a great deal more 
“appropriate in a crowded, complicated 
world.” 


In this article courts are asked to declare 
their reasons for throwing all loss upon the 
actor, regardless of fault; they are requested 
to clearly define the circumstances so that 
others finding themselves in-like situations 
will have an idea as to how to proceed.- 
McBratney, “New Trends Toward Liability 
Without Fault,” Rocky Mountain Law Re- 
view, February, 1954. 


Question of Coverage . . . When cover- 
age begins and when it terminates proves to 
be an interesting and technical question 
which often arises in connection with the 
“loading and unloading” clauses of standard 
policies. Many borderline cases develop, 
involving not only the insured and the in- 
surance company, but the insurance 
company carrying the automobile coverage 
on the truck and the company having the 
general coverage under the “ownership, 
maintenance and operation” clause. 


alsc ) 


The author, associate editor of the publi- 
cation in which the article appears, says that 
“earlier cases advance the ‘coming to rest’ 
doctrine and the recent adopt the 
‘complete operations’ theory.” — Wither- 
spoon, “What Protection Is Afforded Under 


more 


Loading and Unloading Clauses?” Com- 
mercial Law Journal, February, 1954. 
Automobile Guests . . . The written 


law of contributory negligence applicable 
to the automobile guest has been carefully 
stated, explained and clarified by the Nebraska 
Supreme Court. The problem seems to be 
“when” to instruct, rather 
Even 


one of knowing 
than “how” to instruct on this issue. 
with this clue to follow, however, questions 
arise when the time comes to impose a sub- 
stantial duty to act upon the automobile 
guest. 

The author, a member of the Nebraska 
bar, suggests that “contribution among joint 
tortfeasors and more liberal procedures for 
impleader, could draw Nebraska law even 
closer to the ‘goal’ of basing liability 
upon the ‘fault’ of the acting parties.”— 
Gradwohl, ‘Comparative Negligence of an 
Automobile Guest—Apportionment of Dam- 
ages Under the Comparative Negligence 
Statute,” Nebraska Law Review, November, 
1953. 
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Insurance Industry Favors 
Social Security Bill 


H. B. 9366, the Administration’s social 
security bill, was passed on June 1 and 
sent to the Senate. The bill would extend 
social security coverage to an estimated 
ten million people not now covered, liberal- 
ize the work test provision to permit earn- 
ings up to $1,000 per year without loss of 
benefits, increase benefit amounts and in- 
crease the taxable wage base to $4,200. 
This bill supercedes H. B. 7199. 

Asa V. Call, president of Pacific Mutual 
Life, testified before the House Ways and 
Means Committee for the Life Insurance 
Association of America and American Life 
Convention. He stated that ALC and LIAA 
favor extension of coverage to approxi- 
mately ten million people not now covered 
by the system, the “drop-out” provision 
under which four years of lowest earnings 
or no earnings would be eliminated in com- 
puting benefits, proposed liberalizations in 
the benefit conversion table which would 
result in increases of at least $5 in all monthly 
old-age benefits, and provisions which would 
liberalize the present “Inflexible and inequi- 
table retirement test or ‘work clause’.” Mr. 
Call said that the industry opposes provi- 
sions revising the formula for computing 
benefits, increasing the social security bene- 
fits and increasing the tax base from $3,600 
to $4,200, and freezing the average wage 
calculation of totally disabled workers if 
the freeze depends on medical adjudication 
of disability. 

M. Albert Linton, chairman of the board 
of Provident Mutual Life of Philadelphia, 
also testified before the House Ways and 
Means Committee. He opposed the pro- 
posed new benefit formula, which would 
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apply 55 per cent of the first $110 of average 
monthly wages and then add 20 per cent 
of the next $240. He warned that “the 
costs of the present programs are likely to 
reach substantial figures in future years. 
Estimates of the cost 46 years hence in 
the year 2,000 for the benefits under the 
present law range from 6.29 to 8.42 per cent 
of pay rolls. For the benefits under H. B. 
7199 the corresponding figures are 6.87 and 
8.84 per cent. With the ultimate tax rates 
set to yield approximately 7 per cent of 
pay rolls, we may be passing on to our chil- 
dren a burden heavier than we anticipate.” 


Albert C. Adams, appearing for the Na- 
tional Association of Life Underwriters, 
testified that when the OASI program was 
started it was meant to provide “an eco- 
nomic floor below which ‘none of our citi- 
zens would be permitted to go.” He stated 
that NALU is wholeheartedly in accord 
with this aim, but that there seems to be a 
departure from this concept which is evi- 
denced by the use of the word “adequate” 
in place of “basic minimum.” 


No Additional Reserves Needed 


Alfred J. Bohlinger, Superintendent of 
Insurance of New York, announced on June 
2, 1954, that insurance companies will not 
be required to set up at the end of 1954 
additional reserves to replenish the special 
fund established to pay disability benefits 
to sick unemployed. 


Mr. Bohlinger stated that the reserves 
presently held by the companies, aggregat- 
ing about $24.5 million or approximately 
.24 per cent of 1953 covered pay rolls, “is 
adequate and reasonable and barring un- 
foreseen developments, no further substan- 
tial accumulation is required.” Insurers 


furnish over 80 per cent of disability bene- 
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PERSONS AND EVENTS 


The 


National 
ants’ Compensation Attorneys will hold 
its eighth annual convention at the Statler 


Association of Claim- 


Hotel, Boston, on August 28 through 
September 2. This includes two days 
of Melvin Belli’s famous preconvention 
seminar, which is open to all and is now 
an NACCA “tradition.” The convention 
program consists of six days of lectures 
and seminars devoted to tort, railroad, 
admiralty, workmen’s compensation law 
and medico-legal problems. 

The sixty-fifth annual convention of 
the National Association of Life Under- 
writers will be held in Boston, September 
20-24, at the Statler Hotel. A great rep- 
resentation from all over the country is 
expected to attend this conference. 


fits covered in New York State. 


covered by ‘them in 1953 


$10.5 billion. 


Pay rolls 
totaled about 


No Implied Right of Indemnity 
Under the Federal Tort Claims Act 


Under the Federal Tort Claims Act the 
United States is liable the negligent 
acts of its employees which are done within 
the scope of employment. At common 
law the private employer has a_ similar 
liability for the acts of his employees done 
within the scope of employment, and has 
a right of indemnity against the negligent 
employee. In the of U. S. v. Mead 
Gilman, Jr., which was decided in the United 
States Supreme Court May 17, 1954, 
the interesting question arose as to whether 
the United States may recover indemnity 
from an employee after it has been held 
liable under the Federal Tort Claims Act. 


for 


case 


on 


In this particular case the defendant, an 
employee of the United States, had a 
collision with the car of another while 
driving a government vehicle. The United 
States was sued under the tort claims act 
and promptly filed a third-party complaint 
against the defendant, asking for indemnity 


from the defendant if it should be held 
liable under the act. The district court 
found the United States liable under the 


act for the amount of $5,500 and awarded 
a judgment to the United States against 
its employee in the same amount. The 
court of appeals reversed the judgment for 
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The annual meeting of the officers and 
directors of the National Association of 
Insurance Brokers took place in Chicago 
from May 17 to 19. The group reviewed 
a number of problems confronting the 
insurance business and insurance brokers 
in particular. Attention was given to the 
question of reduction of automobile in- 
surance expenses and a special report 
was rendered by Chairman John O. Cole 
of the Special Automobile Committee 
relative to suggestions made by the brokers 
for the improvement of the situation. 

The National Board of Fire Under- 
writers elected J. Victor Herd as its presi- 
dent succeeding Harold C. Conick. Mr. 
Herd is a director and executive vice 
president, America Fore Insurance Group. 


the United States against its employee, 
and the case was brought to the Supreme 
Court on a writ of certiorari. 


The United States contended that although 
the right of indemnity against its employees 
was not expressly granted in the tort claims 
act, it was impliedly granted by the act. 
Counsel for the United States argued that 
the act placed the United States in the 
general position of a private employer, by 
imposing liability for the negligent acts of 
its employees, and, thus, it should have 
the comparable right of indemnity against 
the negligent employee that private em- 
ployers enjoy. 


The Supreme Court held that the United 
States was not entitled to recover indem- 
nity from an employee after it has been 
held liable under the Federal Tort Claims 
Act. The Court stated that this question 
of indemnity involves a problem of policy 
on which Congress has not spoken. The 
Court concluded: “The selection of that 
policy, which is most advantageous to the 
whole, involves a host of considerations 
that must be weighed and appraised. That 
function is more appropriately for those 
who write the laws, rather than for those 
who interpret them.” 


The Court did state, however, that per- 
haps the financial burden placed on the 
United States as a result of the waiver 
of its sovereign immunity was so great that 
government employees should be required 
to carry part of the burden. The Court 
also suggested that perhaps the cost .in 
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the morale and efficiency of government 
mployees would be too high a price to 
my for the proposed rule of indemnity. 


hsurance in French Morocco 


The following résumé of the insurance 
adustry in French Morocco was prepared 
ty the Insurance Staff, Bureau of Foreign 
Commerce, United States Department of 
(Commerce: 

The insurance business is supervised by 
the French Moroccan Government through 
a agency called the Service du Tresor et des 
Assurances (Treasury and Insurance Office), 
which is part of the Direction des Finances 
Bureau of Finance), with offices in Rabat. 
The responsible supervisory official is the 
Directeur des Finances (Director of Finance). 
The director, in consultation with an ad- 
visory committee called the Comite Consul- 
tif des Assurances Privees (Consultative 
Committee on Private Insurance), pre- 
scribes all measures relating to associations, 
rates, commissions and other matters having 
todo with the regulation and control of the 
insurance business. 

French insurance principles are followed 
in Morocco and most legislation is modeled 
on that of France. The Vizirial Decree of 
September 6, 1941, which takes its general 
point of view from earlier French legisla- 
tion, deals with government control of 
insurance companies and agents. This 
cree has been supplemented by a number 
of regulations put out by the Director of 
Finance. 


de- 


Prior to the issuance of an order by the 
director on October 28, 1949, qualifying 
deposits were required uniformly. How- 
ever, that order seems to have abolished the 
fixed deposits and provides that the direc- 
tor, in consultation with the Comite, may 
require deposits in specific cases if they are 
considered necessary. 

Among other requirements imposed, are 
the following: Only licensed in®urance 
companies may operate. Risks situated in 
French Morocco must be insured with li- 
censed companies. Foreign insurers must 
appoint an accredited representative resident 
in French Morocco, and maintain an office 
there. Technical reserves must be set up. 
Agents and brokers and their employees 
are subject to regulation in accordance with 
an order of the Director of Finance of No- 
vember 10, 1950. Agents and brokers must 
be licensed and in general comply with the 
same conditions and controls as exist in 


France. A Vizirial Decree of November 28, 
1934, codified insurance contract law in 
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Morocco in the same way that French in- 
surance law was codified by the French law 
of 1930, and the two pieces of legislation are 
said to be quite similar. 

In 1952 there were 228 insurance com- 
panies in French Morocco. Of these there 
were 20 Moroccan companies, five agricul- 
tural mutuals, 128 French companies, 50 
British, 12 Swiss, six American, two Italian, 
two Spanish, one Tunisian, one Egyptian 
and one Canadian. Of the 20 Moroccan 
companies, 15 are wholly owned subsidiaries 
of French companies; two have as their 
principal stockholders French residents in 
Morocco; two were formed with influential 
foreign participation, but are also directed 
by French personnel; and one, recently es- 
tablished, has among its stockholders a large 
percentage of Moroccan Moslems. The 
majority of the board of directors is com- 
posed of Moroccan Moslems but the greater 
part of the capital was supplied by a French 
company which also furnished the manager 
and the technical staff. 


The monetary unit is the French Mor- 
occan franc, the official value of which is 
equal at present to the French metropolitan 
franc (about 350 to one United States dollar 
at the “controlled Free Exchange Rate” in 
effect in August, 1953). 


The 1952 premium volume is reported to 
have totaled -7,810 million francs, an in- 
crease of about 86 per cent over the 1950 
total of 4,198 million. Of the 1952 total, the 
Moroccan companies collected 1,688 million 
(21.6 per cent); French companies, 5,128 
million (65.7 per cent); and foreign com- 
panies, 944 million (12.7 per cent). In 1950, 
Moroccan companies collected 726 million 
(17.3 per cent); French companies, 2,874 
million (68.5 per cent); foreign companies, 
598 million (14.2 per cent). A breakdown 
of premiums by class of insurance follows: 


PREMIUMS 
(in Millions of Francs) 
Branch of 
Insurance 1950 1951 1952 
Life 462 700 897 
Fire 504 645 752 
Marine 691 905 917 
Workmen’s Com- 
pensation 1,128 1,296 1,774 





Automobile 822 1,494 2,485 
Miscellaneous 591 745 985 
Total 4,198 5,785 7,810 


Technical reserves of the insurance com- 
panies reached 7,711 million francs in 1951, 
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a large part of which was invested in loans 
and Moroccan equipment bonds. 


Automobile third-party liability insurance 
is compulsory for all vehicles under Vizirial 
Decree of September 6, 1941. Owners of 
automobiles are required to insure with an 
authorized insurer their liability at a mini- 
mum of four million francs for:both personal 
injury and property damage. 

The basic workmen’s compensation law 
is contained in a law dated June 25, 1927. 
The scope of the 1927 law was widened and 
the compensation contained therein in- 
creased considerably by a law of September 
20, 1946. Workmen’s compensation legisla- 
tion was extended to include occupational 
diseases by decree of the Director of Pub- 
lic Works on October 29, 1949. All types 
of employees, including domestic servants, 
are covered. 


Health Insurance Discussed 


Eldon Stevenson, Jr., president of Life 
Insurers Conference and president of the 
National Life and Accident Insurance Com- 
pany of Nashville, Tennessee, told members 
of the Kentucky State Association of Life 
Underwriters at a luncheon in Louisville 
on May 28 that the relationship between 
the insurance industry and the federal gov- 
ernment is one of complete cooperation, 
both as to the health reinsurance bill now 
pending in Congress and in approaching 
the whole subject of health insurance. 


Mr. Stevenson pointed out that personal 
protection includes both life insurance and 
accident and health insurance, and that the 
two types of insurance complement each 
other in providing protection against un- 
foreseen contingencies. He stated that two 
out of every three wage earners have some 
kind of-insurance protection against loss of 
income resulting from accident or sickness, 
and because of the interest in these forms 
of insurance and the social and political sig- 
nificance of plans of this type, accident and 
health insurance has been made the subject 
of a number of investigations and has come 
in for a rising tide of criticism. He said: 
“While there has undoubtedly been room 
for some criticism, it is unfair to condemn 
the entire industry. There are some ten 
million claims paid every year under acci- 
dent and health policies and the great ma- 
jority of these constitute good and satisfactory 
service, but these do not make the headlines.” 


Stevenson said the Joint Committee on 
Health Insurance has embarked on a four- 
point program including: 
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(1) Studies of methods to stimulate the 
expansion of health insurance. 


(2) General recommendations from the 
standpoint of the nation as a whole as to 
the most effective over-all program for deal- 
ing with health-care costs. 

(3) Further improvements of the services 
provided by the insurance companies. 


(4) An effective program of public edu- 
cation in the use of health insurance. 


NSLI Conversions 


The Veterans Administration announced 
May 25, 
of term National 
was converted to 
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as ordinary life, 20-payment life, 30-payment}’ 


life, and endowments during 1953. 


Of the 


more than six million World War II poli- 


cies in force today, more than two million 
are on permanent plans. At the end of 1945 
only 1 per cent of all NSLI policies were 
on permanent plans, while today almost 
35 per cent of all NSLI policies are on 
permanent plans. 


The only GI life insurance which may 
not be converted under present laws is 
the special five-year nonconvertible term 
policy that is issued to veterans with service 
since the start of the Korean hostilities. 


All veterans who hold NSLI term in- 
surance issued before April 25, 1951, may 
convert these policies to permanent plans 


of insurance. 


Accident and Health Underwriters 
Seminar Highlights 
The 


derwriters individual insurance seminar was 


3ureau of Accident and Health Un- 


the Biltmore Hotel, 
Among the highlights of the 


held May 26-27, at 
New York. 


seminar was an address delivered by Rich-[ 


ard H. Morse, associate actuary of Monarch 
Life Insurance Company, entitled ‘“Non- 
Cancellable Accident and Sickness Insur- 
ance—Current Trends and Outlook,” and 
another address delivered by Morton D. 
Miller, associate actuary of Equitable Lite 
Assurance Society of the United States, 
entitled “Individual and Family Major Med 
cal Expense Today.” 


Mr. Morse, in his discussion of noncat- 
cellable accident and sickness insurance, 
stated that the underwriting of noncat- 
cellable business must be approached with 
due regard to the basic problems in dct 


IL J— June, 1954 





tinuir 
exper 
prem 
whet 
being 
taines 
intenc 
pation 


Mr 
expel 
ences 
the « 
Wher 
ora: 
necti 
mini 
expe! 
and 
ager 
a giN 
or | 
matt 
first 
what 
med 
wart 
to cc 
trick 
long 
to e 
to f 
in tl 
is t 
cove 
tabl 
195¢ 
evel 
inct 
witl 


The 





ate theMent and sickness insurance and with the 
alization that it represents a long-term 
ommitment on the part of the company. 
He indicated that the policy must clearly 
Kate the benefits which are payable and 
tie conditions under which they are pay- 
bble. He added: “This does not mean, how- 
erviceskyer, that the noncancellable policy must 
Ss. be restrictive. In fact, some of the policies 
'c edy.puost free from restrictive provisions and 
technical terms are found among those of 
the noncancellable variety. However, be- 
kaise of the special rights reserved to the 
policyholder in a noncancellable policy, it 
oun becomes very important to define with the 
million}teatest possible clarity such terms as total 

disability, continuous period of disability, 





ym. the 
> as to 
yr deal- 
















urance 
il and other key words and phrases.” © Mr. 
, such ; .* 7 
Morse stated that in addition to careful 
Lyment 


Of the policy draftsmanship and selection of risks, 
I poli- successful underwriting depends on a con- 
million} "@™ analysis of the actual morbidity 
of 194sfesPetience in order to determine whether 
5 werefzemium rates are adequate and equitable, 
alneal whether proper underwriting standards are 
ae being maintained, whether the results ob- 

tained from the policy provisions are those 
intended or expected, and whether the occu- 
h may§pational classifications being used are suitable. 
ws is 

term 
service 
ities. 


Mr. Miller, in discussing major medical 
expense today, stated that there are differ- 
ences in the various major expense policies in 
the conditions for qualifying for benefits. 
‘m it§Where companies simply refer to an accident 
 Mayfor a sickness and the medical expenses in con- 

plansfnection therewith, there is likely to be ad- 

ministrative difficulty in determining the 
expenses to be related under the same cause 
and the period over which they may be 
aggregated. They fail to make clear when 
a given illness is considered to have begun 
h Un} how long it continued, and, for that 
sr was} Matter, what constitutes an illness in the 
Hotel, "st place. There is also the question of 
of the what should constitute an aggregation of 

Rich-# Medical expenses of such magnitude as to 
march Warrant inclusion under a policy designed 
“Non. § 0 cover major medical expenses. He adds: “A 
Insur- 
and§ [ong period which in time would accumulate 
on D,§to exceed the deductible would appear not 


trickle of small expenses over a relatively 


” 


» Lifef to fall into this category. Such is the case 
States,fin the treatment of many conditions, and it 
Medi-fis these we should like to exclude from 


coverage.” Mr. Miller stated that Equi- 
table’s new policy, announced January 1, 
1954, provides eligibility for benefits when- 
ever covered medical expenses for services 
incurred exceed the deductible sum of $500 
within any continuqus period of 60 days 


yncan- 
rance, 
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acci- 


», 1954 








The Coverage 


chosen by the insured. Thus, the old hos- 
pitalization requirement is dropped entirely, 
and a 60-day qualifying period is now the 
standard to determine when benefits begin. 
He concludes with the thought that the 
accident and sickness business faces a chal- 
lenge in that no time in the’past has it been 
under a greater burden to demonstrate its 
ability to serve the people. 


Government's Role 
in Economic Security 


Ray D. Murphy, president of The Equi- 
table Life Assurance Society of the United 
States, spoke at the thirty-eighth annual 
meeting of the National Industrial Confer- 
ence Board held in New York on May 20 
on the subject “Government’s Role in Pro- 
viding Economic Security.” 


Mr. Murphy stated: “Despite the advan- 
tages of voluntary insurance over govern- 
ment-provided compulsory social security, 
it is understandable why the provision of 
old-age benefits was enacted by the Con- 
gress in 1935. The great depression of 
the 1930’s showed us that industrialization 
and urbanization had made it increasingly 
difficult for many wage earners to count 
enough on their savings, or to draw enough 
help from other sources,.to keep them from 
want in old age. Despite the dangers in- 
volved, it was generally felt that the time 
had come to deposit the problem on the 
federal doorstep. The idea of a federal 
system, sytematically providing old-age bene- 
fits sufficient for minimum support, and 
maintained by special taxes paid by active 
workers and their employers, had great popu- 
lar appeal and met with wide-spread approval.” 

Mr. Murphy added that we must deter- 
mine how far this system should go in pro- 
viding benefits, or social security is almost 
certain to be pushed too far. 


He concluded: “The words ‘social in- 
surance’ slip easily from the tongues of 
many people, but the word ‘insurance’ sug- 
gests an individual equity relationship which 
simply does not exist in OASI. Neither 
is OASI based on commonly accepted in- 
surance principles.” 


In regard to the pending social security 
proposals, Mr. Murphy indicated his sup- 
port of those that would operate to strengthen 
OASI as a floor-of-protection system, and 
warned that those which would break away 
from the floor-of-protection principle are 
highly dangerous. 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Contractors Remain Liable 


After Owner Accepts Work 


The owner’s acceptance of work does not 
discharge contractors from liability where 
the work done makes the instrumentality 
imminently dangerous. West Virginia. 


Plaintiff brought this wrongful death ac- 
tion against the installer of a freezer and 
the installer of certain heaters. The deced- 
ent was killed when he touched some copper 
tubing that was part of a freezer unit. This 
tubing was installed for the purpose of con- 
ducting refrigerant gas from the compressor 
to the cooler, and was not designed to con- 
duct electric current. One contractor in- 
stalled in a defective manner the electrical 
apparatus required for servicing the com- 
pressor, and a year later the other contractor 
negligently installed the electrical equipment 
for the purpose of servicing the thermostats 
or gas regulators on the furnaces. This 
work was accepted by the owner of the 
premises. Judgment was rendered for the 
plaintiff, and the two contractors brought 
this appeal on the basis that the owner’s 
acceptance of the work relieved the contrac- 
tors of any liability to third persons. 

Held: The negligence of both contractors 
was the proximate cause of the decedent’s 
death, and the acceptance of the work 
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The negligent installations by the two coi 
tractors were separate and distinct acts, bm 
together they continued in an _ unbrokg 
sequence to cause the decedent’s deat 
Counsel for the contractors argued that th 
general rule should apply to this case thi 
once an independent contractor complet 
his work and it is accepted by the owne 
the contractors are relieved of any liabilij 
for injuries occurring to third persons. Th 
court relied, however, on an exception { 
this rule in reaching its conclusion: name 
that when an independent contractor hd 
done work on an instrumentality and by! 
work makes the instrumentality imminent! 
dangerous, he remains liable for injuries 
third persons even after the owner has a 
cepted the work.—Rouse v. Johnson. We 
Virginia Supreme Court of Appeals. Marci’ 
30, 1954. 3 NeEGLIGENcE Cases (2d) 632. 


Contributory Negligence 
No Bar to Recovery 


A workman’s contributory negligence dif 
not bar his sustaining an action for damp"'t 
ages under the humanitarian rule for iad, 
juries arising from his being struck by gende 
train driven by defendant’s employee#t! 
Eighth Circuit. 


Plaintiff alleged that he was standing*te 
close to a passing track which adjoined 
team track, intent upon his work of liningre 
up a coal car on the team track over th 
conveyor pit. He further alleged that h 
was oblivious to the approach of any trail 
but that he was in plain sight of member 
of a switch crew, who were able to stogMj 





stop the train in time to avoid striking 
, thus causing the loss of his right arm. 





e defendant moved for a directed verdict 
the grounds that the plaintiff was guilty 
contributory negligence in that he knew 
ptrain went back and forth all the time, 
metimes without sounding a warning, and 
us should not have been standing in such 
jangerous place without looking for the. 
The court de- 










iereabouts of said train. 
d the motion, and the jury returned a 
rdict for plaintiff, upon which judgment 
Defendant then brought this 








ys entered. 






peal. 


Held: 


a recovery under the Missouri humani- 





Contributory negligence does not 






rian rule. The humanitarian rule of negli- 






mmce presents a case for a jury, and thus 
e district court did not misapply the ap- 
cable law of Missouri in submitting this 
to the jury. The judgment appealed 
om is affirmed.—Wabash Railroad Company 
Johnson. United States Court of Appeals 
‘Hr the Eighth Circuit. April 16, 1954. 3 
GLIGENCE Cases (2d) 582. 






 liabilit 














liabili 
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fom Memory of Testimony 


A court reporter’s notes may not be read 
to the jury after the case is submitted to 








‘tor h# it unless counsel on both sides affirma- 
d by hf tively consent thereto. Missouri. 





ninent! 





Plaintiff, a pregnant woman, brouglit a 








juries i 7 ; , Siena 

has malpractice action against defendant, a phy- 
Wetitian who specializes in obstetrics and 
Mardemmecology. After the case was submitted 
632, Jothe jury, the jury requested that the court 





porter read the testimony concerning a 
lephone call that was related in evidence. 
All parties were present when this request 






was made, and neither of the parties con- 
wented or objected to the request. The 
kourt refused to allow the testimony to be 
and judgment was entered for de- 
*k bygindant. Plaintiff appealed, contending that 
the court erred in not allowing the testt- 
neither ob- 












mony to be read, since side 


Aected to it. 
Held: The court reporter’s notes can be 








fonly when both parties consent. This neces- 
sarily excludes the right to read the notes 






Wegner. 
12, 1954. 


embeffaving the notes read.—Small v. 
0 st#Missouri Supreme Court. April 
83 NecLiGeENcE Cases (2d) 585. 





Negligence 





The court used as the basis of its decision 
the case of Padgitt v. Moll, 159 Mo. 143, 
which stated as follows: “But the law 
guards with a somewhat jealous care the 
province of the jury, even from encroach- 
ment by the judge. The duty to hear and 
weigh the evidence and pronounce upon its 
preponderance, the duty to find the facts 
from the evidence as it falls from the lips 
of the witnesses at the trial, is the peculiar 
office of the jury. The juror has a right, and 
it is his duty, to base his verdict on the 
evidence as he heard it, and he is not required 
and should not be compelled to yield his 
own memory and his own understanding of 
the evidence to that of another, even though 
that other professed to have taken notes. 
A juror’s memory of the evidence at that 
stage of the case is as trustworthy as the 
stenographer’s notes. If the memory 
of the juror is liable to be in error, or if in 
the confusion of the trial he may not have 
heard correctly what the witnesses said, he 
is in that respect no more liable to error or 
misunderstanding than anyone else engaged 
in the trial, and at that stage of the case, at 
least, the law has made it his particular 
province to decide what the evidence was, 
just as at a later stage it is the judge’s duty 
to settle a disputed question of that kind. 
But while the jury is in the act of exer- 
cising its particular and exclusive office, its 
province should not be invaded.” 


Short Shorts from the Courts 


Georgia . . . In an action against a 
municipality no request for an instruction 
on damages was made, and the failure to 
give an instruction was a valid reason for 
allowing a motion for a new trial—Mayor 
and Council of Americus v. Brightwell. 
Georgia Court of Appeals. April~21, 1954. 
3 NEGLIGENCE Cases (2d) 620. 


Maryland . . . A child who was _ in- 
jured when he fell through a hole in the 
floor of a house which was under construc- 
tion 
was 


was a trespasser, and no greater duty 
imposed upon the owner of the prop- 
erty merely because his presence was 
known.—Carroll v. Spencer. Maryland 
Court of Appeals. April 28, 1954. 3 Nectt- 
GENCE Cases (2d) 621. 


Washington . . . The doctrine of abso- 
lute liability as applicable to blasting opera- 
tions was not extended to protect’a class of 
property such as welping mink. Foster v. 
Preston Mill Company. Washington Supreme 
Court:: March 19, 1954. 3 NecLiceNce Cases 
(2d) 607. 
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LIFE 
Summaries of Selected 
Decisions Recently Reported 


by CCH LIFE INSURANCE 
REPORTS 





Beneficiary Fails 
to Validate Reinstatement 


The contention that the insurance com- 
pany’s agent wrote incorrect answers in 
an application for reinstatement must be 
supported by some evidence. Mississippi. 


The insured’s wife brought this suit to 
recover on a life insurance policy issued by 
defendant insurance company, which named 
her as beneficiary. The policy involved here 
had lapsed, and the insured made applica- 
tion for reinstatement. The application 
which the insurance company received from 
the insured indicated that the insured was 
in good health, and made no mention of his 
having any serious heart disease. The in- 
sured’s wife contended that the agent, after 
being advised of the insured’s true condi- 
tion, wrote incorrect answers on the appli- 
cation, but as she was absent during part 
of the negotiations between the insured and 
the insurance company’s agent, she could 
not say that the agent failed to question the 
insured about his health or that the insured 
had not given the agent the information 
that appeared on the application. The court 
held that insured’s wife had failed to sup- 
port her contention, and a pre-emptory in- 
struction was granted to the insurance 
company. The insured’s wife appealed on 
the grounds that there was an issue of fact 
for determination by a jury on the question 
whether the insured gave correct answers to 
the company’s agent, and whether the agent, 
after being advised of the true condition of 
the insured’s health, wrote incorrect answers 
on the application. 


Held: There was no issue for submission 
to a jury, and judgment for the insurance 
company affirmed. The insured’s wife failed 
to bring her case within the principle that 
if the agent of an insurance company un- 
dertakes the preparation of an application 
for insurance and fails to write down cor- 
rectly the applicant’s answer to a question 
propounded, the company will be bound by 
such answer just as if it had been written 
down in the language used by the applicant. 
The insured’s wife was the only witness in 
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her behalf, and she could not say that thaWha 
agent failed to ask the insured about hj 








health, or that the insured had not give Sin 
the agent the information that appeared of nize 
the application. Thus, the insured’s wifq mee 
failed to support her contention that they loce 
insurer’s agent had written the incorrecf mai 
answers on the application, and there is nq Pro} 
issue for jury determination.—Sudler v. Lif and 


& Casualty Insurance Company of Tennessee The 
Mississippi Supreme Court. April 5, 1954 


CASES 7 policy 

1 Lire Cases (2d) 784. i 
policy 

Complicated Pregnancy equit 
“es ” bed Pp 

Termed Sickness ny re 
E 


The pleading of a pregnancy with furthep" 
complications is a sufficient statement of*) - 
facts from which a jury might hold tha) Th 
plaintiff suffered a disabling sickness} 
New York Supreme Court. 










The defendant insurance company issueff,. 
a professional disability policy to the in 
sured, a dentist, providing indemnity fof 
time “caused by if th 


ener 
jospi 


loss of sickness” 


“sickness” wholly and continuously disablei{’ 
the insured in the practice of her profession igi 
The insured became pregnant about three " 
months after the issuance of the policy, and Da 
after subsequent illness caused her to stop ide 1 
working, she sued for loss of time caused ital 
by sickness. The insured’s complaint alf!”? 
leged that she was suffering from “severe He 


nausea and vomiting from an_ underlying}@Y 
pregnant condition”; that “further compli-flcan 
cations set in” all of which totally disabled! 
her. The insurance company moved for dis-f00d 
missal for legal insufficiency on the face ofppenl 
the complaint on the basis that a pregnancy} tl 
is not a “sickness” under the terms of thet in) 
insured’s policy. The motion was deniedp! S? 
and the insurance company appealed, ype 


Held: Pregnancy is a normal biological D a 
function and is not an illness in itself, but a} 
complicated pregnancy, carrying unusual ce 
and disabling consequences constituting var-} 
iations from normal limits, can be treated vf 
by a jury as a sickness. The insured’s ha 
complaint contained the allegation that her} | 
pregnancy was further complicated by other an 
conditions, and thus was sufficient on its}, 
face. The question at the trial will be to Thi 
determine the extent to which the disability 
is caused by the abnormal conditions at-f 
tending the pregnancy, and to that extent 
the jury will be free to regard the disability 
as having been caused by sickness.—Sulli- 
van v. National Casualty Company. New York*4"! 
Supreme Court. March 24, 1954. 1 Lm min 
Cases (2d) 803. 
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hat tuWhat Is a Hospital? 
out hi 
t givey Since the policy did not define “a recog- 


nized hospital,” that term is taken to 
mean any institution of reasonably good 


local repute which lawfully and openly 
maintains and operates any place for the 


“ 


ared of 
"ss wile 

















1corree 
re is nq proper care and treatment of the sick 
-y, Liff and injured. Texas. 


NNESSee. 


Mnesset) The insurance company had issued a 
9, 1954 


licy of hospitalization on an 84-year-old 
voman. The pertinent provision of the 
ylicy provided that: “ . if such sickness 
equires the Insured to be confined as a 
bed patient anywhere in the world, within 
ny recognized hospital, (except sanitariums 
t Health Resorts) the Company will 
—... 

The insurance company denied liability 
m the grounds that the hospital selected 
by the insured was not a recognized hos- 
ital within the meaning of the policy. It 
lid not provide “the standard, ordinary and 
enerally recognized facilities offered by 
lospitals, such as operating room, facilities 


the in 
lity for 
if the 


lisabledf” make X-ray photographs, laboratory 
fessionf ees and iron lung facilities. [And 
t three only provided] room and board and 

eneral nursing care, hospital beds with 


cy, and. ; : 
ide rails, a registered nurse on duty, hos- 


to stopg. : ‘ 3 

Mital records in the form of charts and 
causedf : id ~ 
sint gipiupment to give blood transfusions .... 


“sever Held: “In our opinion the expression 
lerlyingfty recognized hospital’ was intended to 
apli-mean, and as used in the policy contract 
lisabledfioes mean, any institution of reasonably 
for dis-f00d local repute which lawfully and 
face ofppenly maintains and operates any place 
egnancypor the proper care and treatment of sick 
of thept injured persons, regardless of how large 
denied?! small such institution may be or the 
ype of hospitalization it may be equipped 
o furnish. If it may be said that the 
anguage of the policy, which was selected 
y the insurer, is ambiguous or of uncertain 
leaning by reason of the use of the words 
ny recognized hospital’, such expression 
at least fairly susceptible of the construction 
have given it and that construction should 
e adopted because it is favorable to the 
sured.” 


compli- 










logical 
f, but a 
nusual 
ing var- 
treated 
isured’s 
hat her 
yy other 


on its f 
1 be to) Lhe institution maintained three regis- 


sabilityf"ed nurses and several practical nurses 
ons atfi its employ, provided general nursing 
extentfe for its patients and charts for the 
sabilityfe Of its nurses in preserving a record 
_Sylli-fi temperature, pulse rate, medication and 
w YorkFeatment of each patient, as taken and 
1 Liefiministered by the nurses under the direc- 
on of the patient’s attending physician. 
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No person was admitted as a patient except 
upon the recommendation of his or her 
attending physician, and no physician was 
recognized unless he or she was licensed 
to practice in the State of Texas. 


Although the institution did not provide 
the extensive facilities that are usually found 
in what is commonly known as a general 
hospital, such as operating rooms, X-ray 
machines, iron lungs, etc., the evidence was 
such as to warrant the finding that it was 
a hospital of some kind or character as the 
word “hospital” is generally understood 
and defined, and as it was used in the 
contract sued upon. No evidence was. found 
showing or tending to show that any com- 
plaint was ever made to anyone as to 
the manner in which the institution was 
being conducted or that any interested per- 
son other than the representatives of appel- 
lant ever failed or refused to accord due 
recognition to it as a hospital. 


By ordinance of the City of Dallas a 
hospital is defined to mean “Any institution 
or place used for the harboring or the 
reception, care and treatment (including 
treatment known as rest cures, physical 
culture, hydropathic massage and all other 
forms of drugless treatment) of two or 
motfe persons suffering from or afflicted 
with any mental or physical disease, bodily 
injury, alcoholic or drug addiction; or any 
institution or place for the reception or care 
temporarily or continuously of one or more 
women during pregnancy, while awaiting 
confinement, during confinement, or for one 
month or less after confinement while re- 
covering therefrom; or any place or estab- 
lishment advertised, announced, conducted 
or maintained under the name of ‘hospital’ 
without a qualifying statement that such 
hospital is not intended for human beings.” 


Judgment for the executrix of the de- 
ceased insured.—National Bankers Life In- 
surance Company v. Hornbeak, Exrx. Texas 
Court of Civil Appeals. March 11, 1954. 
1 Lire Cases (2d) 746. 


Short Short: Pennsylvania 


The defendant received a summary judg- 
ment in an action where the beneficiary 
tried to recover under National Service 
Life Insurance for the death of her son 
brought about by his execution for murder 
by the State of Pennsylvania.—Simmons v. 
U. S. United States District Court for the 
Middle District of Pennsylvania. April 
7, 1954. I LiFe CAses (2d) 804. 
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FIRE 


| Summaries of Selected Deci- 
| sions Recently Reported by 
| CCH FIRE-CASUALTY IN- 
| SURANCE REPORTS 


Jewelry Lost in Shipment 


In construing the policy, shipment by the 
“air division” of the Railway Express 
Agency was taken to mean shipment by 
“air express” and therefore within a 
coverage which limited loss to $5,000. 
New York Supreme Court. 

The plaintiff in this action delivered 
jewelry worth $81,226.74 to the Railway 
Express Agency, Air Express Division, for 
shipment, and the property was lost. On 
trial the plaintiff only $5,000 
which was the limit of one of the coverages 
of the policy. This judgment was affirmed; 
however, there is a strong dissent which 
sets out the facts as follows: 

“The strongest that the insurance 
company can make in support of its tend- 
ered construction of the policy it wrote is 
a case of ambiguity, and under familiar 
principles a case of ambiguity in construing 
an insurer’s own language of coverage is 
commonly resolved against the insurer. It 
is conceded that the plaintiff delivered 
jewelry worth $81,226.74 to the Railway 
Express Agency, Air Express Division, for 
shipment and that the property was lost. 


recovered 


case 


“The policy provided coverage of $250,000 
for loss of property ‘in transit’ by ‘rail- 
way express (subject to the stipulations of 
Exclusion (E) of Section 5)’. The ‘stipu- 
lations’ of the ‘exclusion’ of (E) of Section 
5 when they, in turn, are examined, provide 
that shipments by express are excluded 
‘unless by railway express (including air 
division thereof)’. These two conditions 
of the policy ought to be read as meaning 
that when a shipment is made by ‘the air 
division’ of the ‘railway express’ the cov- 
erage is $250,000. 

“The coverage is limited by another para- 
graph of the policy to $5,000 where the ship- 
ment is by ‘air express’. But the words of 
limitation do not stop there. After the 
words ‘air express’ is the following par- 
enthetical explanation of what is meant: 
‘(subject to the stipulations of Exclusion 
(E) of Section 5)’, the identical words, as 
it has been noted, that were used in the 
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paragraph providing the $250,000 coverag 


Of course, when one looks again at Exelj 


sion (E) of Section 5 one again reads 
fairly plain that it is intended 
exclude express shipments generally but y 
the air division of railway express. That 
the way a business man of ordinary sen 
would regard the language. 


words 


“The shipments by express generally a 
within the complete exclusion of the poli 
by railway express; and 4 
express’ is within the $5,000 limitation 


unless it be 


loss, unless it be by the air division of rai 


way The differences, whatey 
their effect on risk may be, are recogniz 
by the parties to be of sufficient importan 
to be distinctly separated. Nothing int 
words of the assured’s application made o 
on the insurer’s printed form adds anythi 
to the insurer’s argument. The shipme 
herein fell within the $250,000 coverage 
the policy and the judgment should be mo 
ified to reflect the plaintiff's actual loss 
—David Karp Company, Inc. v. St. Paul Fi 
& Marine Insurance Company. New Yo 
Supreme Court, Appellate Division. Feb 
ary 23, 1954. 8 FrrE AND CASUALTY Cases 


express. 


Misrepresentation of Ownership 
Voids Policy 


Insured’s misrepresentation in applicatid 

for fire insurance that he is sole owné 

of the property insured when he and hi 
wife are joint tenants voids the polic 

West Virginia. 

The insured’s policy contained this pr 
vision: 
unless otherwise provided by agreement! 
writing added hereto, (a) if the interest « 
the insured be other than unconditional an 


“This entire policy shall be voil 


the 
tend 
bicy | 


fhe ins 
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til af 
him: 
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sole ownership; or (b) if the subject # 


insurance be a building on 
owned by the insured in fee simple... 
It further provided: “Unless 
provided by agreement in writing addd 
hereto this Association shall not be liabl 
for loss or damage occurring, (a) whi 
the insured shall have any other contra 
of insurance, whether valid or 
property covered in whole or in part} 
this policy ” The insured stated ¢ 
his application that he was sole owner 
the premises insured, although he and ti 
wife were joint tenants. The insured ai 
procured other insurance without obtainit 
an endorsement indicating the insurat 
company’s consent. After a fire, the insur 
brought this action against the insuram 
company to recover according to the term 
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Overagi the policy. The insurance company 
t Exclfitended that the insured had voided the 
eads tificy by breaching the conditions thereof. 
nded fhe insured admitted that the land was in 
y but nfint tenancy and that additional insurance 
Thats obtained on the property, but alleged 
ry sei¥t the insurance company had been noti- 
¢ of the additional insurance, and had 
nde no objections to the other insurance 
til after the fire, and that title was vested 
himself and his wife, and, therefore, he 
ii an insurable interest in the property. 
iigment was entered for the insured, and 
e insurance company brought this appeal 
the basis that the insured breached the 
ditions of the policy and thereby voided it. 


rally a 
1e polid 
and ‘4 
ation 
1 of rai 
vhatey 
cogniz 
portan 
g in t(Held: The misrepresentation of owner- 
nade ogi? in the application and the procuring 
anythig other insurance without written endorse- 
hipme ent on the policy voided the policy. The 
erage @ured Was not the sole and unconditional 
be mogimer of the insured property, and, there- 
al los@tt, the policy was voided by the false 
Paul Fgpresentation contained in the application, 
w Yogid by the violation of provisions in the 
Febnplicy itself —Cook v. Farmers Mutual Fire 
ases ygssociation of West Virginia. West Virginia 
upreme Court of Appeals. April 2, 1954. 

; Fire AND CASUALTY CASES 281. 


‘ip 


call istepresentation Distinguished 
S omgom Fraudulent Concealment 


and hi Insured’s innocent misrepresentation that 
> policy there was no trust deed on his property 
did not constitute fraudulent concealment 


his prj % as to void his policy. Mississippi. 


be voifIn this case the insured deeded his prop- 
ment ty to his son, who proceeded to take out 
erest @surance on the property and give a deed 
onal aif trust on it. The insured did not know 
bject @ the insurance or the trust deed. The 
ind niin became entangled in marital difficulties, 
> ...Md the insured prevailed upon him and 
therwifs wife to reconvey the property since 
xy add had not received payment of the pur- 
e liabfhase price. The insured received a deed 
) whifom them, but was not told of the trust 
contrafed or the insurance. He then contacted 
not, @e agent of the defendant insurance com- 
part kny and took out fire insurance. After a 
ated te, the insured reported the loss to the 
wner ®ent of the insurance company who checked 
and life records and upon finding the title in 
red alte son’s name and insured’s deed not 
btainitfcorded, turned down the insured’s claim 
isuraifid paid off on the son’s policy. The in- 
insut@ired then filed suit to recover the pro- 
isuramfeds of his policy. The insurance com- 
1e tetliny contends that the insured was estopped 
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from collecting on his policy by reason of 
the fact that he did not disclose the unre- 
corded deed until a settlement had been 
made with the son, and also by reason 
of the fact that he did not disclose the deed 
of trust or other insurance policy. Judg- 
ment was for the insured and the insurance 
company brought this appeal. 


Held: Inasmuch as the insured had no 
knowledge of the trust deed or other 
insurance policy and did not willfully con- 
ceal them, their existence did not void the 
policy. The court applied the general rule 
that the insured is not liable for failure 
to disclose insurance taken out, without 
his knowledge, by others interested in the 
property. The same rule applies to mort- 
gages placed on the property by insured’s 
predecessor in title without insured’s knowl- 
edge. The insurance company should not 
have merely relied on the records when 
it knew the insured claimed title to the 
property, and a simple inquiry of the in- 
sured would have gleaned the information. 
—Merchants’ Fire Assurance Company v 
Cantrell. Mississippi Supreme Court. May 
3, 1954. 8 Fire anp CAsSuALTy CASES 336. 


No Interest on Unliquidated Claim 


The assertion of an unliquidated claim 
against a fire insurance company does 
not entitle the insured to interest on the 
amount recovered in a judgment. Third 
Circuit Court of Appeals. 


The insured recovered a judgment against 
the insurance companies after a finding of 
what the actual cash value of his property 
consisted of, and upon his request an 
order amending the judgment was entered 
granting the insured 3 per cent interest 
from the time of the loss to the entry of 
the judgment. - The companies 
appealed contending that the verdict was 
contrary to the weight of the evidence 
and that no allowable. The 
insured cross appealed, asking for 6 per 
interest. 


insurance 


interest was 
cent 

Held: The verdict of the jury was sup- 
ported by substantial evidence, but under 
New Jersey law no interest is recoverable 
on unliquidated damages. The law of New 
Jersey governed the issue of whether the 
interest since the 
insurance policies were contracted there.— 
Thorp v. American Aviation and General 
Insurance Company. United States Court of 


insured was entitled to 


Appeals for the Third Circuit. May 19, 
1954. 8 Frre anp Casuatty Cases 338. 
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AUTOMOBILE 
Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 





Theft Construed 


Since theft involves intent, the question 
of whether or not the taking of an auto- 
mobile was a theft should be submitted 
to the jury. Pennsylvania. 


An employee of the plaintiff took the 
plaintiff's truck with permission that he 
keep it over night. The truck was taken 
from the employee’s premises by his son, 
without his permission, and later was wrecked. 


The provision of the policy involved was 
“to pay for loss of or damage to the auto- 
mobile . . . caused by theft, larceny, robbery 
or pilferage.” 


At trial the jury returned a_ verdict 
for the plaintiff, which the trial court set 
aside; it entered judgment for the defend- 
ant n.o.v. This court reverses, but does 
not reinstate the verdict because the issue 
of theft was not submitted to the jury. 
Neither robbery nor pilferage is involved. 
Larceny consists of the taking and carry- 
ing away of personal property of another 
with the mind of a thief, that is, with the 
intention of depriving the owner of his 
property permanently. A new trial is indi- 
cated.—Hilliard Lumber Company v. Harleys- 
ville Mutual Casualty Company. Pennsylvania 
Superior Court. March 16, 1954. 3 Avurto- 
MOBILE CASES (2d) 1509. 


Minor Against Parent 
in Wrongful Death Action 


The Nevada wrongful death statute is 
construed against actions by which a 
minor sues a parent for damages result- 
ing from wrongful death of other parent. 


This is an action by a minor child to 
recover from his mother damages for the 
wrongful death of his father. The com- 
plaint alleges that the death of the father 
was caused by the gross negligence and 
wilful misconduct of the mother while 
driving an automobile. The minor claims 
that the death of his father deprived him 
of the comfort, support, moral and intellec- 
tual training of the father. The common 
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law has been modified in Nevada by leggfidlenc 
lative act giving a cause of action {@fused 
wrongful death. enera 





It is maintained by appellant (mine path 
that the same statute likewise modifild a 
the common law rule, which appellagembe 
frankly recognizes, negativing the right @e Pe 
a minor to sue a parent in tort. The apot pet 
pellant’s contention is based upon {ipl ca 
assertion that the right given to the heigtins) 
of the deceased person, or to the deceasedpuotwit 
personal representatives-for the benefit orbids 
his heirs, for the death of such deceasgeftain 
person when caused by the wrongful apf pub 
or neglect of another, is without restrictiqitions 
or limitation. It is asserted that thpg 00 
absence of restriction or limitation dra is n¢ 
into the meaning of the statute the rigietions 
of the minor child to sue the mother if fe, 
the wrongful death of the father. It, wr 
contended that the statute does not dé peal 
with particular deaths by wrongful act, tom 
with particular parties, but applies to Mould 
deaths by wrongful act, and permits si pub 
by any individual if he be a member of tifitions 
class specified in the statute—an heir; thi, 4 g 
in like manner the statutory action agail$ othe; 
“the person causing the death” is not limit&ypre; 
to cases where such person is not ti\yroy 
mother or father of the heir suffering t 
loss. Under this theory the appellant di 
claims any contention that the statute Bydoy 
question repeals the common law immunil 
rule by implication, but urges that ti ot te 

An 


statute is in itself a direct repeal. 

The appellant presents, as the only r only 
ported case directly in point, Minkin 9 sure 
Minkin, 4 CCH AvutomosiLe Cases 308, 3¥ Sona 
Pa. 49, 7 Atl. (2d) 461, in which case t! abre 
court upheld, under the Pennsylvania staf 28¢ 
ute, the suit of an eight-year-old min Def 
through her next friend, against the minor iow 
mother to recover for the wrongful deat ring 
of the minor’s father. The Pennsylvat Seed, 
statute, while differing materially in mai, .),, 
respects from the Nevada statute, did, § ¢,,,; 
the language of the court, “provide for t le. ti 
recovery of compensation for loss for whit 














lainti 
the common law furnished no _ redress red a 
Peculiarly enough, of the seven justicsproth« 


comprising the Supreme Court of Pennsyfured 
vania, not only did three of the justiophat 
dissent, upon the ground that the wrongifhip 1 
death statute did not repeal the comme he p 
law immunity rule, but a fourth justia he in 
while concurring in the result (because! he in 
was of the opinion that it is not agaimgired 
public policy for a minor to sue his pare@policy 
where the suit is to vindicate property rigifured’ 
and not to recover damages for acts @" en 
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ry leg@ilence or negligence affecting the person), 
‘ion {@dfused to subscribe to the view that the 
merality of the provisions of the wrongful 
(minogtath statute permitted the suit of a minor 
nodifeplild against its parent in tort. Thus four 
ppellagembers of the court definitely held that 
right @e Pennsylvania wrongful death statute did 
The agot permit the action, The dissenting opin- 
yon ty called attention to the fact that the 
he hegennsylvania court had previously held that 
cease(futwithstanding these statutes, public policy 
snefit dorbids the pursuit of death actions against 
leceas#ettain classes of tort feasors, as in cases 
gful afi public charities, schools, religious insti- 
strictiqitions and municipal corporations carry- 
at tg on a governmental function, so that 
1 drat is not for all torts resulting in death that 
he riggctions can be maintained.” 















ther ff Held: The appellant’s interpretation of 
It fhe wrongful death statute would not only 

ot de epeal the rule of immunity of parents 

act, liftom tort actions of minor children, but 

S tO Gould likewise repeal the rule of immunity 

uts Siff public charities, schools, religious insti- 

T Of Miitions and municipal corporations carrying 

cir; th ma governmental function. Judgment for 

agallfiother affirmed.—Strong v. Strong. Nevada 

t limitSipreme Court. February 24, 1954. 3 

not K\yromMoBILeE Cases (2d) 1477. 
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atute Endorsement Held 
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Not to Abrogate Omnibus Clause 


hat ti 


An endorsement which provides coverage 
only 14 only while a car is being used in the in- 
inkin } Sured’s business, or for occasional per- 
308, 34 sonal or family use, is not intended to 
‘ase ti abrogate the “additional insured” cover- 
ria stag age of the omnibus clause. Tennessee. 


min¢ : . : 
: Defendant insurance company issued a 
minor ¥ 


Policy of automobile liability insurance cov- 
6 ring a truck tractor belonging to the in- 
‘Bured. The insured loaned the vehicle to his 
Prother so that the brother might drive to 
Biamily reunion. While operating the vehi- 
fle, the brother had a collision with the 
aintiff of this action. The plaintiff recov- 
red a judgment against the insured and his 
rother which was reversed as to the in- 
Pennsygured in the court of appeals on the ground 
justicfhat there was no agency or other relation- 
yrongighip upon which to base vicarious liability. 
comme he plaintiff then brought this action against 
justighe insurance company on the theory that 
‘ause he insured’s brother was an additional in- 
agaiigired within the meaning of the insurance 
; parpolicy. The policy contained “additional in- 
ty rigigured” coverage in its omnibus clause, and 
acts @2 endorsement which provided coverage 








justic 
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only while the insured vehicle was being 
used in the insured’s business, or for occa- 
sional personal or family use. 


Held: The above endorsement was not 
intended to abrogate, specifically or by im- 
plication, the “additional insured” coverage 
of the omnibus clause. An insurance policy 
and its endorsements are to be read as a 
whole, and no part of the policy should be 
rejected which may, by a reasonable inter- 
pretation of the whole, be saved. The plain- 
tiff’s contention is that the endorsement merely 
restates the definition of “commercial” pur- 
poses found in the policy, and thus does not 
affect the omnibus clause. The insurance 
company contends that the endorsement limits 
the use of vehicles which are covered. The 
fact that two interpretations are possible 
indicates that there is an ambiguity in the 
policy, and the rule is that the doubt arising 
as a result of an ambiguity must be resolved 
against the insurance company.—English v. 
Virginia Surety Company. Tennessee Su- 
preme Court. March 3, 1954. 4 AuTOMOBILE 
Cases (2d) 244. 


Reference to Insurance 
Not Always Reversible Error 


A reference to defendant’s liability insur- 
ance is not reversible error where the 
facts presented at trial indicate that the 
admission of such evidence could not 
prejudice any rights of the defendant. 
Oklahoma. 


The deceased’s wife brought this wrong- 
ful death action against the driver and the 
owner of a taxicab, and against the operator 
of the service to cab drivers which is called 
the Sunset Cab Company, charging that her 
husband died as a result of injuries sustained 
by the negligent operation of a Sunset 
Cab. The defendants admitted the negli- 
gence charged, and that this negligence caused 
the death of the deceased. One of. the 
court’s instructions was as follows: “Certain 
indemnity bonds executed on file with the 
City of Tulsa, have been admitted in evi- 
dence. You are instructed that the only 
purpose for which you may consider such evi- 
dence is to show the business relationship 
of the various defendants. You are further 
instructed that the policies executed on cars 
other than the car driven by [the 
operator of the taxicab], at the time of the 
accident, may not be considered by you as 
fixing any financial responsibility on the 
part of the defendants or either of them.” 
Judgment for $19,833.33 was entered against 
all of the defendants, and the cab service 
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operator brought this separate appeal on 
the ground that it was reversible error to 
permit plaintiff to put in evidence the fact 
that defendant carries liability insurance. 


Held: In this instance the voluntary ad- 
mission of facts by defendant and the result 
of the trial indicate that the erroneous ad- 
mission of the evidence of liability insurance 
could not have prejudiced the rights of the 
defendant. There was no contention that 
the judgment entered in this wrongful death 
case was excessive, and since the defendant 
admitted all the other issues of fact, there 
appears no possibility that the defendant’s 
rights were prejudiced by the introduction 
of the evidence. 


This case is an exception to the rule that 
it is error to permit plaintiff to put in evi- 
dence the fact that defendant carries liability 
insurance. This exception is based on the 
admissions made by the defendants.—Red- 
dick v. Gilliam. Oklahoma Supreme Court. 
November 24, 1953. 4 AutToMosBILE CASES 
(2d) 192. 


Attack Award 
Exceeding Actual Cash Value 


An award against the insurer allowing 


the insured the purchase price of his car 
after six months of hard use is excessive, 
and is not the actual cash value of the 
car. Mississippi. 


The insured purchased a used car for 
$1,200 which he insured for collision and 
fire with the defendant insurance company. 
Six months later, after hard use by the 
insured, the car was destroyed by fire. 
Shortly thereafter the insured filed suit to 
recover $2,000, which he alleged to be the 
value of the car at the time of the fire. 
The insured, however, on a written report 
of the loss to the insurance company, stated 
that the fair market or resale value of his 
car at the time of the loss was $1,000. The 
jury returned a verdict for $1,200 in the 
insured’s favor, and the insurance company 
brought this appeal on the ground that the 
award was excessive in that it represented 
more than the actual cash value of the car. 


Held: A finding that the car had the 
same value after six months of hard use 
as when purchased was contrary to the 
evidence, and represented more than the 
actual cash value of the car. The judgment 
is affirmed on the condition that the insured 
remit $250 to the insurance company. This 
represents a cash evaluation of the car at 
$1,000 and a $50 deduction as prescribed in 
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the policy—Calvert Fire Insurance Compa A’ 
v. Ash. Mississippi Supreme Court. Ap 
26, 1954. 4 AutToMopILE Cases (2d) 34 


Prior Action Extinguishes ity 
Subrogation Proceeding the 


aws | 
The prior action of an insured to recove Sper 
for personal injuries and property damagh}. inc 
bars the insurance company’s subrogatiogs¢}-| 
action even though the insured previousl§:ome 
has assigned his claim for property dammpte< 


age to the company. North Dakota. fiiary 


The insured, who carried collision insupUt 
ance with the plaintiff insurance companp®t._ 
had an accident with an employee of th nd ef 
state highway department. The highwag Cory 
department carried liability insurance for igre en 
employees with the defendant United Statdpensio: 
Fidelity & Guaranty Company. The plaintifharin; 
insurance company paid a portion of its improvec 
sured’s loss, and obtained an assignment @ Add 
the insured’s claim for property damage ca: 
against the highway department employedocjati 
authorizing the insurance company to brin§pd eff 
suit if necessary. Subsequently, the insure 
brought suit against the highway depart 
ment and its employee, and judgment wa 
for the latter. The plaintiff insurance com 
pany then brought this action against th 
highway department employee and the Unit 
States Fidelity & Guaranty Company ff 
the amount of the property damage to thi 
insured’s car. The court granted the d 
fendants a judgment notwithstanding th Laws | 
verdict on the basis that the insured’s prio} Soyt 
action barred any subrogation action of thtegislat 
insurance company. The insurance compatipf hos 
appealed. 


urnpi 


Held: The prior action of the insured wa 
a complete bar to the subrogation action 4 
the insurance company. The facts of thi 
case indicate that there was only one thttent; 
divided cause of action in which both tihng g 
insured and the insurance company had a, y¢ 
interest in the damages accruing therefrom x 
Whichever one brought the suit was bowtie, 
to bring it for the whole claim, and on te 
covery to hold the share of the other i 
trust. The insured’s prior action litigate 
the basis of the insurance company’s rig 
of subrogation, and is res judicata to a 
future suits on the same cause of action. | 
was the duty of the insurance company t 
protect its right of subrogation, and, as 
failed to do so, it has no further action whid 
it can bring.—Farmers Insurance Exchang, 
v. Arlt. North Dakota Supreme Cott ife Ir 
November 12, 1953. 4 AutoMosiLe Cas@ Nev 
(2d) 234. otal 
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tility revenue bonds authorized for issuance 

nthe City of Bay St. Louis. ‘H. B. 1127, 

aws 1954, approved and effective May 5, 1954. 
recov@ Spendthrift provisions are provided for 
damage income or principal of pension, disability, 
‘ogatio kath-benefit or profit-sharing trusts; the 
-vi0UScome or principal of such trusts is ex- 
ty dammpted from the obligations of the bene- 
ota. fiary or beneficiaries and from levy of 
n insugxecution or writ of attachment or garnish- 
ympangent. S. B. 1437, Laws 1954, approved 
of thpnd effective May 4, 1954. 
1ighwaj Corporations doing business in the state 
e for iffre empowered to set up trusts as part of 
1 Statdhension, disability, death-benefit or profit- 
plainti§haring plans. S. B. 1439, Laws 1954, ap- 
f its improved and effective May 4, 1954. 
ment @ Additional grounds are established fo1 
damagie cancellation of the license of burial as- 
iployes wciations. S. B. 1460, Laws 1954, approved 
0 briti&nd effective May 3, 1954. 


‘ico Rhode Island .. . 3onds of the newly 
ont a rated Mount Hope Bridge Authority are 
-< en ade eligible investments for insurance com- 
nist tapames- H. B. 912, Laws 1954, approved 
Vm nd effective May 3, 1954. 
ig Investment may also be made in the 
wonds of the newly created Rhode Island 
unpike and Bridge Authority. H. B. 1008, 
Laws 1954, approved and effective May 3, 1954. 


South Carolina . . . The work of the 
gislative committee investigating the practices 
pf hospital insurance companies is continued 
or another year. H. B. 2278, Laws 1954, 
dopted March 20, 1954. 


Texas .. The Legislative Council is 
equested to study the insurance laws with 
ttention to changes needed to assure sound 
oth tind stable operation of insurers, domestic 
had a, well as foreign. H. Concurrent Res. 
‘Teirongs.X Laws 1954, approved April 15, 1954, 
5 bowiBffective July 12, 1954. 

| ont a 


ther Fire Insurance 
itigatel 


*s rig Mississippi . . . Fire insurance com- 
to anppanies need no longer use separate policies 
tion. #° Sure sprinklers, pumps and other ap- 
paratus for extinguishing fires. S. B. 1459, 
aws 1954, approved May 3, 1954, effective 
uly 2, 1954. 
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Courgife Insurance 
Cas New Jersey . . . The limitation on the 
otal amount of group life insurance per- 


ne, 19WVhat the Legislators Are Doing 


AT THE LEGISLATORS ARE DOING 


Continued from page 358 


mitted to be issued to one person has been 
changed to agree with the recommended 
model provision of the National Association 
of Insurance Commissioners. The new pro- 
vision permits an individual’s policies to 
total up to $40,000 or 150 per cent of annual 
pay, whichever is the lesser. Chapter 23, 
Laws 1954, S. B. 129, approved and effective 
May 6, 1954. 


Motor Vehicle Insurance 


Massachusetts . . . Insurance companies 
making medical examinations of injured 
persons are required to furnish copies of 
reports to the person examined, upon re- 
quest; and injured persons examined or 
treated by their own physicians must, in 
turn, provide a copy of a report of such 
examination or treatment to the insurer, 
upon request. Chapter 334, Laws 1954, 
S. B. 31, approved April 20, 1954, effective 
July 19, 1954. 


Workmen's Compensation Insurance 


Michigan . Maximum and minimum 
compensation benefits for both disability 
and death are increased by $4 per week; 
the time for filing claims where the injury 
does not make itself immediately apparent 
is increased from two to three years; reduc- 
tions are no longér authorized in the com- 
pensation payments to an employee injured 
by an occupational disease where he is able 
to work in another noninjurious occupation; 
employees of a contractor who recover com- 
pensation from their employer’s principal 
contractor shall no longer be barred from 
a common law recovery against negligent 
third persons; employees shall be presumed 
to be in the course of their employment 
while on their employer’s premises a rea- 
sonable length of time before and after the 
hours of employment; incurable insanity or 
imbecility and permanent and complete 
paralysis of both legs or arms or of one 
leg and one arm are added to the schedule 
of injuries which shall be considered total 
and permanent disabilities. Act 175, Acts 
1954, S. B. 1150, approved May 5, 1954, 
effective August 13, 1954. 


Rhode Island . . Effective November 
1, 1954, the maximum weekly benefits for 
total disability are increased from $28 to 
$32. The maximum weekly benefits for 
partial disability are raised from $18 to $22; 
maximum benefits for specified injuries are 
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upped from $20 to $24; maximum death provision is made for appeal to the f 
benefits are increased from $16 to $18, plus commission. Chapter 3297, Laws 19% 
additional amounts for dependent children; H. B. 634A, approved April 23, 1954, effec 
and the maximum sum allowable for medi- tive April 23, 1954, July 1, 1954, and Np 
cal expenses where hospital treatment ex- vember 1, 1954. 

ceeds 14 days is raised from $500 to $600. 
Coverage is made compulsory, beginning 
July 1, 1954, for employers of four or more jg increased from $25 to $27; the aggregat 
persons and for employers of less than four maximum allowable for total-disability case 
where the occupation is declared hazardous jg increased from $10,000 to $10,800; an 
by the state director of labor. Farmers and the aggregate maximum for beneficiaries’ 
domestic servants are exempt, but coverage 4 compensable death is increased from $7, 
may be obtained by them if desired. The to $8,100. Chapter 654, Laws 1954, H. } 
act creates a three-member commission with 227, approved April 7, 1954, effective Jun 
the individual members hearing claims, but 30, 1954. 


A REPORT TO THE READER SUE 
Continued from page 356 


Virginia . . . Maximum weekly com 
pensation allowable for disability or deatj 





and fair dealing imposed on defendants “Therefore the Executive Committee 
by their close relationship with plaintiff the National Association states that th 
corporation.” above declaration [the ownership-of-expin 

It is the general feeling of the National tions clause] applies to all fire insuram 
Association of Insurance Agents that the term or other policies written on an instal 
rationale of this case may be equally ap- ™ent basis or under a renewal certifical 
plicable to similar situations in the insurance Plan, or under any other plan providing f 
brokerage field. subsequent payment of a premium; thi 
inherently there is a vested right in 4 
insurance agent to the total commissi 
applicable to the insurance so written g 
provided in the agency agreement, for th 
full term for which such policies respet 
tively have been written or renewed, itt 
spective of how, or by whom, subsequel 
collections of premium installments may | 
made, and irrespective of the terminatioi 
of the agency, either by the company or bj 
the agent.” 


Another serious problem which is now 
being more or less pioneered is the effect 
on the ownership rule and right to renewals 
where insurance is being written on the 
installment payment-of-premium plan or 
the annual renewal option plan. Under 
such plans, three- or five-year term business 
is being financed or renewed annually pur- 
suant to a discount factor to which the 
insured is entitled, even though the original 
agent no longer represents the company 
which initially produced the business. The Of equal importance to the question ¢ 
problem is created when and if the agency Ownership of expirations and renewals | 
contract is terminated at a time when there — the situation which would result if so-callé 
remains on the books unexpired business “continuous policies” were to become pt 
written under one or the other of the valent in the industry. There has bed 
available installment finance plans. An considerable talk in the past few years 
impasse exists, since the agency no longer _ the advantages of issuing continuous polici 
represents the company under most existing the theory being that no useful purpose | 
state laws, even to the point of being legally served in issuing new policies whenev 
unable to issue periodic endorsements or insurance expires. 
collect subsequent premiums. Yet, it seems 
only equitable that the agent is and should 
be entitled to the commission income still 
unpaid. 


In my view, the issuance of continuol 
policies would tend to perpetuate underit 
surance and would just about do away wil 
timely changes in coverages as they 4 

This serious problem has had the general needed. However, apart from the adva 
attention of the executive committee of the tages and disadvantages of such a _ poli¢ 
National Association of Insurance Agents, this approach strikes at the very heart | 
and the particular attention of Mr. John the American agency system in that ownt 
Neville, general counsel to the association, ship of expirations, perhaps the most val 
to the end that the following statement of able asset of an agency, would become oil 
position was adopted: a figure of speech. 
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ive Jum T He SEVERE STORM in New York City in 
1945 is still being fought out in the courts 
as to the extent of the liability to the city 
for accidents occasioned by pedestrians who 
slipped on the city walks. Following in the 
wake of a severe storm are suits against 
municipalities and abutting owners for injuries 
that ti sustained. William E. Mooney discusses, ex- 
f-expir haustively, the liability of the property owner, 
nsuran the lessee or the occupant for injuries occa- 
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CERTAIN TAX CONSEQUENCES flow from 
the choice of a valued or a nonvalued type of 
use and occupancy insurance as a loss occurs, 
and, in the case of a choice that is difficult 
to make, the tax factor may sway the decision. 
Robert L. Merritt explains these tax factors 
in his ‘‘Taxation of Proceeds of Use and Occu 
pancy, or Business Interruption, Insurance." 












ConsiDERATION of the aeria! collision con- 
vention is first on the agenda ct the fall meet- 
ing of the legal committee of the International 
Civil Aviation Organization. An expert in this 
field of international law, George W. Orr, 
discusses this convention. 
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There are individual units of the CCH INSUR- 
ANCE LAW REPORTS for the insurance spheres 


of widest interests. 


Each selective unit covers the new deci- 
sions from all higher jurisdictions in its own 


particular province. 


For selective reporting of new insurance cases, 
to get the latest decision first, depend upon 


this different, faster, authoritative reporter. 


Write for Complete Details 


COMMERCE. CLEARING, HOUSE, .INC.. 
PUBLISHERS of TOPICAL L. Aw REPORTS 


NEW YORK 36 CHICAGO 1 WASHINGTON 4 
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